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Names and Addresses of Attorneys. 


For Plaintiff in Error: 

LUCIUS K. CHASE, Esq., Title Insurance Build- 
ing, Fifth and Spring Sts., Los Angeles, Cali- 
HOigmie, 

For Defendant in Error: 

WESTALD and WALEACEH ang he Me rUL- 
TON, Esqs., Trust & Savings Building, Los 
Angeles, California. 
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United States of America, ss. 


fo J. M. ROSBOROUGH and@io S)a SPA ve 
WALLACE, his attorneys: Greeting: 

You are hereby cited and admonished to be and 
appear at a United States Circuit of Appeals for the 
Ninth Circuit, to be held at the City of San Francisco, 
in the State of California, on the 9th day of May, A. D. 
1923, pursuant to a Writ of Error filed and entered 
im the Clerk’s Office of the Wistrem Court of tne 
United States, in and for the Southern District of 
California, in that certain suit, wherein Elizabeth 
Houston, as sole beneficiary under the will of Otho 
S. Houston, deceased, and as Executrix of the Es- 
tate of Otho S. Houston, deceased, is plaintiff in 
error, and you are defendant in error to show cause, 
if any there be, why the judgment rendered against 
the said plaintiff in error in the said Writ of Error 
mentioned, should not be corrected, and speedy justice 
should not be done to the parties in that behalf. 

WITNESS, the Honorable Benjamin F. Bledsoe 
United States District Judge for the Southern 
District of California, this 14th day of April, 
A. D. 1923, amd of the Indepeudenee oi the 
United States, the one hundred and forty- 
seventh 

Bledsoe 
U.S. District Judge for the Southern District 
of California. 

[Endersed]: 757 Civ. IN Toe UNTIED sins 
CIRCUIT COURT OF APPEAw@sS FOR Ii 
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NINTH CIROUIT ELIZABETH HOUSTON, 
as sole beneficiary under the will of Otho S. 
Houston, deceased, and as Executrix of the 
Estate of Otho. S. Houston, deceased, Plaintiff in 
Frror vs. J. M. ROSBOROUGH Defendant in error. 
Citation Service of the within citation admitted this 
17th day of April, 1923. Westall & Wallace By 
Joseph F. Westall, attorney for defendant in error. 
Pen APR 25, 1923 CHAS. N. Well dAiey 
Clerk By R. S. ZIMMERMAN, Deputy Clerk. 


einited States of America, ss. 


The President of the United States of America 

To the Judges of the District Court of the United 
States, for the Southern District of ‘California, 
GREETING: 

Because in the record and proceedings, and also in 
the rendition of the judgment of a plea which is in 
the said District Court, before you between J. M. 
Resborovueh, Plaintit, and ELIZABETH HOUSTON, 
as sole beneficiary under the will of Otho S. Houston, 
deceased, and as E.xecutrix of the Estate of Otho S. 
Houston, deceased, defendant, a manifest error hath 
happened, to the great damage of the said defendant 
as by her complaint appears, and it being fit that the 
error, 1f any there hath been, should be duly corrected, 
and full and speedy justice done to the parties afore- 
said in this behalf, you are hereby commanded, if 
judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and pro- 
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ceedings aforesaid, with all things concerning the same, 
to the United States Circuit Court of Appeals for the 
Ninth Circuit, together with this writ, so that you 
have the same at the City of San Francisco, in the 
State of California, on the 9th day of May, 1923, next, 
in the said United States Circuit Court of Appeals, to 
be there and then held, that the record and proceed- 
ings aforesaid be inspected, the said United States 
Circuit Court of Appeals may cause further to be done 
therein to correct that error, what of right and ac- 
cording to the law and custom of the United States 
should be done. | 
WITNESS, the HON. William Howard Taft, 
Chief Justice of the United States, this 10th 
day of April in the year of our Lord one 
thousand nine hundred and Twenty-three and 
of the Independence of the United States the 
(SEAL) one hundred and forty-seventh. 

Chas N Williams 
Clerk of the District Court of the United 
States of America, in and for the Southern 

District of California. 
By R. S. ZIMMERMAN 
Deputy Clerk. 
The above writ of error is hereby allowed. 
Bledsoe 
Judge. 


I hereby certify that a copy of the within Writ of 
Error was on the 10th day of April, 1923, lodged in 
the office of the Clerk of the said United States Dis- 
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trict Court, for the Southern District of California, 
Southern Division, for said Defendants in Error. 
Chas N Williams 
Clerk of the District Court of the United States for 
the Southern District of California. 
By R S Zimmerman 
Deputy Clerk. 
[Endorsed]: United States Circuit Court of Appeals 
for the NINTH CIRCUIT ELIZABETH HOUS- 
TON, as sole beneficiary under the will of Otho S. Hous- 
ton, deceased, and as E.xecutrix of the Estate of Otho S. 
Houston, deceased, Plaintiff - - 1 Error vs. J. M. ROS- 
BOROUGH, Defendant -- in Error Writ of Error 
Pico eepml 101925 Chas N Willramsr@lenk KS 
Zimmerman Deputy. 
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MMIZABEDH HOUSTON, as sole ) 
beneficiary under the will of Otho 
S. Houston, deceased, and as Ex- ) 
ecutrix of the Estate of Otho S. 
Houston, deceased, 


AFFIDAVIT 
Plaintiff in error ) OF SERVICE 
OF WRIT OF 

cs y BRROR, 


J. M. ROSBOROUGH ) 


Defendant in Error. _ ) 
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STATE OF CALIFORNIA ) 


Ss. 

COUNTY OF LOS =) NCErEs 

ALAN NICHOLS being sworn says: I am and 
was at the time of the service of the Writ of Error 
in the above entitled action, a citizen of the United 
States, over the age of eighteen years, and not a party 
to the within entitled action; I personally served the 
said Writ of Error on Westall and Wallace, attorneys 
for defendant in error, J. M. Rosborough, by delivering 
to and leaving with said Westall and Wallace, person- 
ally, on the 17th day of April, 1923, in the County of 
Los Angeles, State of California, a copy of the said 


Writ of Error. 
: Alan Nichols 


Subscribed and sworn to before me this 25th day of 
April, 1923. 
(Seal) Anna S. Lewis 


Notary Public in and for the County of Los Angeles, 
State of California. 


| Endorsed]: No. 757 Civ. Dept.... IN THE 
UNITED STATES CHROEUIQ, GOWRT “ot pap- 
peals FOR THE NINTH CIRCUIT. ELIZA- 
BETH HOUSTON, as sole beneficiary under the will 
of Otho S. Houston, deceased, and as Executrix of 
the Estate of Otho S. Houston, deceased. Plaintiff in 
error vs. J. M. Rosborough Defendant in error. AFFI- 
DAVIT OF SERVICE or WRIT OF ERROR. Filed 
Apre25, 1923. Chas. N. Walliams, @lene By aks S: 
7immerman Deputy Clerk WWCMNS I CHA Siest- 
torney for Plaintiff in Error 441-443 Title Insurance 
Building LoS ANGELES CALIFORNIA 
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IN THE DESTRICT C@URT OF THE UNITED 
STATES SOUTHERN DISTRICT OF CALI- 
FORNIA, SOUTHERN - DIVISION. 


J. M. Rosborough, ) 
Plaintitt,  ) 
- VS - ) 
ELIZABETH HOUSTON, as sele ) NWO. 757. 
beneficiary under the will of Otho ) At Law 
S. Houston, deceased) arid) as Ex- ) 
ecutrix of the Estate of the said ) 
Otho S. Houston, deceased, ) 
Defendant. ) 


COMPLAINT FOR DECEIT 


Plaintiff complains and alleges: 
I 
That he (plaintiff) is a citizen of the United States 
and of the State of Texas, residing in the town of 
Victoria, county of Victoria, State of Texas; 
Be 
That defendant Elizabeth Houston, sued as sole 
beneficiary under the will of Otho $. Houston, de- 
ceased, and as executrix of the estate of the said Otho 
5. Houston, deceased, is a citizen of the United States 
of America and of the State of California, and a resi- 
dent and inhabitant of the Southern Division of the 
Southern District of California, residing in the City 
of Los Angeles, county of Los Angeles, and State of 
California ; 
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III. 

That this is an action of a civil nature at law where 
the matter in controversy exceeds, exclusive of interest 
and costs, the sum or value of Three Thousand 
($3,000.00) Dollars and as set forth in the immediately 
preceding paragraph hereof, is between citizens of dif- 
ferent states. 
| ve 

That on and prior to the 15th day of November, 
1915, plaintiff was the owner of the following de- 
scribed lands and tenements: 

Lot 1, Block “B”, Poole and Jones Tract, in the 

City of Los Angeles, County of Los Angeles, and 

State of California, as per map recorded in Book 

10, Page 194 of Maps, in the Office of the County 

Recorder of said County, 
which said lands and tenements then stood of record in 
the name of Edwin S. Crawford and Carrie R. Craw- 
ford, respectively the son-in-law and daughter of plain- 
tiff, who held the same in trust for plaintiff, together 
with all improvements thereon, and which, at the time 
of the filing of this complaint and at all times herein- 
before mentioned, were worth, to-wit, the sum of Fight 
Thousand ($8,000.00) Dollars, and the rental value of 
which was Sixty ($60.00) Dollars per month. 

ve 

That on or about the 27th day of October, 1915, the 
said Otho S. Houston, since deceased, offered to pur- 
chase said premises in the immediately preceding para- 
graph in this complaint described, and in order to 
induce plaintiff to convey same to the said Otho 5. 
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Houston, offered to transfer or assign to plaintiff a 
certain promissory note, which, together with all en- 
dorsements thereon, is in the words and figures fol- 
lowing, to-wit: 

52.00 U. S. I. R. Stamps cancelled. 
NotresNo, if. 

Los Angeles, California, Jan. 30, 1915. $9904.00 
Den@ycatsvaitersdaseml promise to pay tog@raoms: 
Houston, or order the sum of Nine Thousand, Nine 
Hundred and four ($9904) Dollars, for value received, 
with interest thereon from date, until paid, at the 
rate of six per cent per annum, the interest payable 
semi-annually as it accrues, both principal and interest 
payable at Fort Worth, Texas. This note is given in 
part payment for a certain lot or parcel of land, lying 
and being situated in Crane County, Texas, 640 acres 
of land, more or less and more fully described as Sec- 
tion No. 13, Block No. 1, Certificate 40/4753 Grantee 
H. and T. C. Ry. Co. and the east half of Section No. 
14 in Block No. 1, Certificate 40/4753, Grantee H. and 
T. C. Ry. Co. being 320 acres on which said real estate 
the vendor’s lien is hereby expressly acknowledged by 
the maker hereof and retained by the payee for the 
better security of this note. All past due interest on 
this note shall bear interest from maturity thereof, 
until paid at the rate of ten per cen— per annum. It 
is understood and agreed that failure to pay this note, 
or any installment of interest thereon when due, shall 
at the election of the holder of them, or any of them, 
mature all notes this day given by me to said Otho S. 
Houston, in payment for said property. And it is 
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hereby specially agreed, that if this note is placed in the 
hands of an attorney for collection, or if collected by 
suit, or thorugh the Probate Court, I agree to pay ten 
per cent additional on the principal and interest due, 
ais wattoniiey Ss 1ees, 

(Signed) | Peers crond 


Lst. Payment $3872.00 cash (Real Estate) 
Note No. 1 9904.00—ten years 

Assumed on | 

EB. half Sec. 13 624.00—due in 30 years at 3% to 
Containind 320 —————— state of Texas 

acres $14,400.00 


Endorsed as follows: 

Pay to the order of J. M. Rosborough Without 
recourse on me” 

Otho S Houston 
memo 

Int to July 30# 1915 $297.12 
and also offered to assign and transfer to plaintiff a 
certain Deed of Trust, dated on the 30th day of Jan- 
uary, 1915, securing said promissory note, which said 
Deed of Trust was recorded on the 4th day of Feb- 
ruary, 1915, in Volume 2, at page 413 of Deed of Trust 
Records of Crane County, Texas, and said Deed of 
Trust is in the following words and figures, to-wit: 
STATE OF CALIFORNIA 
COUNTY @F LOS ANGERES 
KNOW ALL MEN BY THESE PRESENTS: Mat 
J. &. Stroud of the County of Los Angeles, im the 
State of Galiforma, tor™and™im Consideration Ot ‘the 
sum of Ten Dollars to me paid by W. L. Smallwood 
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of the County of Tarrant, in the State of Texas, the 
receipt of which is hereby acknowledged, have Sold, 
and by these presents do Sell, Transfer, Convey and 
confirm unto the said W. L. Smallwood, trustee, and 
to his successors in this Trust, the following described 
property, to-wit: 
Being all of Section No. 13, Block No. 1, Certifi- 
cate No. 40/4753 H. and T. C. Ry. Co. survey, 
containing 640 acres more or less; also the east 
half of section No. 14, in Block No. 1, Certificate 
40/4753 Grantee H. and T. C. Ry. survey, seon- 
taining 320 acres of land more or less. 
Together with all and singular the rights, members, 
hereditaments and appurtenances to the same in any 
manner belonging or appertaining. 
TO HAVE AND TO HOLD, all and singular, the 
property above described unto the said W. L. Small- 
wood, Trustee, or his substitute forever. And I do 
by these presents bind myself, my heirs, executors and 
administrators to Warrant and Forever Defend, all 
and singular, the said property unto the said W. L. 
Smallwood, Trustee or his substitute herein, against 
the claim or claims of any or all persons whomsoever 
claiming or to claim the same or any part thereof. 
THIS CONVEYANCE HOWEVER IS INTENDED 
AS A TRUST, for the better securing of OTHO 4S. 
HOUSTON of the County of Los Angeles, State of 
California, in the payment of one certain promissory 
note, of which the following is a substantial copy. 
Note. No. 1 dated Jan. 30, 1915 for $9904 due ten 
years after date, payable to order of Otho S. Houston 
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at Fort Worth, Texas with interest from date at six 
per cent payable semi-annually. 

bearing interest at the rate of 6 per cent per annum 
from date Upon payment of which said promissory 
note according to its face and tenor, being well and 
truly made, then, in such case, this conveyance is to 
become null and of no further force and effect, and 
sialiebe released at these@ct aid vempemce Ol the cad 
JoAe Stroud But mecasevot falurevorderaale in ahe 
payment of said promissory note, together with the 
interest thereon accrued, according to the terms and 
face, at the maturity of the same, then, in such event, 
said W. L. Smallwood, Trustee, 1s by these presents 
fully authorized and empowered, and it is made his 
special duty, at the request of the said Otho S. Houston 
or other holder of said note, at any time made after the 
maturity of said promissory note to sell the said above 
described property to the highest bidder, for cash, at 
public outcry, in front of the Court House door of said 
Crane or Ector County, State of Texas, on the first 
Tuesday of any month, between the hours of 10 o’clock 
a. m. and 4 o’clock p. m. first giving notice of the 
time, place and terms of sale for at least twenty days 
successively next before the day of sale, by posting up 
written or printed notices of such sale at three public 
places in the County of Crane, or Iictor State of Texas, 
one of which shall be at the Court House door of said 
County, and by giving such other notice as is or may 
be required by law, and after said sale as aforesaid, to 
make to the purchaser or purchasers thereof a good and 
sufficient deed in law to the property so sold with the 
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usual comvenants and warrants, and to receive the pro- 
ceeds of said sale, and the same to apply to the pay- 
ment of said note, the interest thereof accwred, and 
the expenses of executing said trust, including 10 per 
cent commission to said Trustee, holding the remain- 
detetheseot subject to the order ot |. Ay Strotd, the 
said grantor herein. It is expressly agreed that the 
recitals in the conveyance to the purchaser shall be 
full evidence of the truth of the matters therein stated, 
and all prerequisites to said sale shall be presumed to 
have been performed; and it is hereby specially pro- 
vided that should the said W. L. Smallwood, Trustee, 
from any cause whatever, fail or refuse to act, or 
become disqualified from acting as such Trustee, then 
the said Otho S. Houston, or other holler shall have 
full power to appoint a substitute, in writing, who shall 
have the same powers as are hereby delegated to the 
said W. L. Smallwood, Trustee, and | by thrse presents 
fully and absolutely ratify and confirm any and all acts 
which the said W. L. Smallwood, Trustee or his substi- 
tute as herein provided, may do in the prem*‘ses by 
ite wnieneor. 
Witness my hand this 30th day of January, A. D. 1915. 
J A. Str@ud 
Stave sors G@alitornia 
County of Los Angeles 
Before me, Ida M. Greatrake, a Notary Public in and 
for Los Angeles County, California, on this day per- 
sonally appeared J. A. Stroud, known to me to be the 
person whose name is subscribed to the foregoing in- 
strument, and acknowledged to me that he executed 
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the same for the purposes and consideration therein 
expressed. 
Given under my hand and seal of office this 30th day 


of january, 1915. 
Ida M. Greatrake 


Notary Public in and for Los Angeles Co California. 
(Seale 


CERTIFICATE OF RECORD 
tiie SAE OF TEXeASe) 
COMMiY Ch ECIOR ) I, P. A. Higgins Clerk 
of the County Court in and for said County, do hereby 
certify that the foregoing Deed of Trust dated the 30th 
day of Jany A. D. 1915, together with its certificates of 
authentication, was filed for record in my office the 4 
day of Feby A. D. 1915, at 2 o’clock P. M., and duly 
recorded on the 4 day of Feby A. D. 1915, in Deed of 
Trust records of Crane County, in volume 2 on page 
413 , 
WITNESS MY HAND AND OFFICIAL SEAL, 
at my office in Odessa, Texas, this 4 day of Feby A. 
ID Jey 


P. A. Higgins 
(SEAL) — Clerk, County Court, Ector County, Texas 
(Gees. ) IB Y.-« aerate ele oe ee deputy 


Endorsed: 

DEED OF TRUST J. A. StrouditerOtho Sein. 
ton Section No. 13 East half 14 Block No. 1 Cert. 
40/4753 Crane County, Tex. 

Faled for Record this 4 day of Jauy TONS at 2 
o'clock P. M. 

P. A. Higgins 
County Clerk, Ector County, Texas 
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VA. 

That further to induce plaintiff to accept said 
transfer and assignment of said promissory note and 
said trust deed, as a consideration for the conveyance 
of the premises described in paragraph IV, of this 
complaint, said Otho S. Houston, deceitfully, falsely, 
and fraudulently stated and represented to said plain- 
tiff that said land described in said trust deed and 
securing the payment of said promissory note was of 
great and substantial value, and was of such a value 
as to afford ample security for the payment of said 
note and any interest that might accrue thereon, that 
is to say, was worth in the aggregate the sum of be- 
tween Fifteen Thousand ($15,000.00) and Twenty 
Thousand ($20,000.00) Dollars; that plenty of water 
suitable for the irrigation of said land for agricultural 
purposes was available, and that said land could be so 
irrigated directly from the Pecos River (the course of 
which lies in approximately a semi-circle around said 
land); that a Buena Vista Water Company, furnished 
water for irrigation to lands on the side of said Pecos 
River opposite, but adjacent to the lands described in 
said trust deed; that such lands on said opposite side 
of said Pecos River so supplied with water for irri- 
gation purposes were selling for Sixty and Seventy- 
five Dollars per acre; that water could be pumped from 
the river directly onto this land, and thus irrigated it 
would be as productive, and as valuable as lands illus- 
trated and described in a prospectus or folder pur- 
porting to illustrate and describe said Pecos River irri- 
gated lands then and there exhibited by the said Hous- 
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ton to Edwin S. Crawford, who was then and there 
acting as agent for plaintiff and who thereafter com- 
municated such representations to this plaintiff; that the 
J. A. Stroud mentioned in the trust deed hereinbefore 
set forth had paid to him, the said Otho S. Houston, 
as the first installment of the purchase price of said 
land, real estate then well worth Thirty-eight Hundred 
and Seventy-two ($3,872.00) Dollars, and in normal 
times worth Four Thousand ($4,000.00) Dollars in 
addition thereto giving him the promissory note se- 
cured by trust deed hereinbefore set forth and had 
paid the installment of interest due July 30, 1915, under 
the terms of said note; and that said land was well 
worth all that said Stroud had paid for it and that if 
he, the said Otho S. Houston, was then in Texas and 
near the land he did not know that he would have sold 
it at the price as aforesaid stated and represented by 
him to have been paid for the same by the said J. A. 
Stroud. 
VAT, 

That in truth and in fact the representations in the 
immediately preceding paragraph of this complaint set 
forth as having been made by the said Otho $. Hous- 
ton, were each and all absolutely untrue, deceitful, 
and fraudulent, as he, the said Otho S. Houston, then 
and there well knew, and the plaintiff did not know, 
and that he, the said Otho S. Houston, made the same 
for the purpose and with the intent of deceiving plain- 
tiff and of defrauding plaintiff out of his said lands 
and tenements hereinbefore in paragraph IV of this 
complaint described and did deceive plaintiff to his 
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great injury, as hereinafter more specifically set forth; 
and said Otho S. Houston then and there well knew 
and plaintiff did not know that said land described in 
said trust deed and securing the payment of said 
promissory note was not of great and substantial value, 
but was of very slight and insignificant value, and was 
not of such value as to afford ample security for the 
payment of said note and any interest that might 
accrue thereon; but was, on the contrary, grossly in- 
suficient as a security for the amount of said note, 
and was not worth in the aggregate or at all the sum 
of between Fifteen Thousand ($15,000.00) Dollars and 
Twenty Thousand ($20,000.00) Dollars; but was not 
worth to exceed One Thousand ($1,000.00) Dollars; 
that it was not true that either plenty or sufficient 
water suitable for irrigation of said land for agri- 
cultural purposes was available in said Pecos River; on 
the contrary, except in times of freshets or floods, there 
was not sufficient water in said Pecos River for the 
irrigation of said lands and the water direct from said 
Pecos River (except possibly in times of freshets or 
floods) was so extremely salty and possessed of much 
alkali as to be totally unsuitable and unfit for irriga- 
tion for agricultural purposes; that the J. A. Stroud 
mentioned in the hereinbefore described trust deed had 
not paid to him, the said Otho S$. Houston, as the first 
installment of the purchase price of said land, real 
estate then well worth thirty-eight Hundred Seventy- 
two ($3,872.00) Dollars, in addition thereto giving him 
a promissory note secured by trust deed hereinbefore 
described; that on the contrary, while it was true that 
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the said J. A. Stroud did exchange or transfer to the 
said Houston, as a partial consideration for the land 
described in said trust deed, the following described 
lands: 

All that certain tract or parcel of land lying 
and being situate in Reeves County, Texas, and 
being all of Section No. 269, Block No. 11, Cer- 
tiffeave "No 1139G. (Hy &eSrAweRy eCo®Stingy, 
and containing 640 acres of land, 

said last described lands were not of the value of 
Three Thousand Eight Hundred and Seventy-two 
($3,872.00) Dollars or Four Thousand ($4,000.00) 
Dollars, or any other sum or value exceeding the sum 
of Four Hundred and Eighty ($480.00) Dollars which 
the said Houston then well knew, and that said J. A. 
Stroud paid no value whatever for said land other 
than the promissory note hereinbefore described and 
land worth not exceeding Four Hundred and Eighty 
($480.00) Dollars and that it is not true thar said land 
was worth all or any substantial part of the pretended 
price the said J. A. Stroud had paid for it, but in 
truth and in fact was worth not to exceed in value the 
sum of One Thousand ($1,000.00) Dollars, as here- 
inbefore set forth, and that it was not true that the 
said Stroud had paid the installment of interest due 
July 30, 1915, under the terms of said note, or that 
the said Stroud had paid any part thereof or any of 
the accrued interest on said note. 
VIII. 

That he (plaintiff) had long prior to the times here- 

inbefore mentioned in this complaint been intimately 
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acquainted with near relatives of the said Otho S. 
Houston, and had through such relationship acquired 
a high regard for their veracity, honesty, and fairness 
of dealing, and was of the belief that no member of 
the Houston family would deceive and defraud him 
and that, implicitly relying upon the said deceitful, 
false, and fraudulent representations, and believing the 
same to be true, and, being partially influenced by his 
said former friendly relations with the members of 
said Houston family, the plaintiff accepted the offer of 
the said Otho S. Houston, and on or about the 15th 
day of November, 1915, caused to be made, executed 
and delivered to the said Otho S. Houston by his said 
son-in-law, Edwin S. Crawford, and plaintiffs said 
daughter, Carrie R. Crawford, a deed to the premises 
first above described conveying the title thereto in fee 
to the said Otho S$. Houston and thereupon let the said 
Otho S. Houston into possession of said premises, re- 
ceiving from him as consideration therefor the promis- 
sory note and deed of trust mentioned and described in 
paragraph V of their complaint, together with the as- 
signment in writing of the said Otho S. Houston 
thereof. 
Is, 

That the said deceased Otho S. Houston, died on the 
8th day of May, 1917, in the County of Los Angeles, 
State of California, leaving a will designating the above 
named defendant, Elizabeth Houston as Executrix of 
his Estate, in which will the said Elizabeth Houston 
was named as the sole devisee, legatee, and beneficiary 
thereof; that said will was on the 19th day of June, 
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1917, admitted to probate in the said County of Los 
Angeles, and on the same date defendant Elizabeth 
Houston was by the Superior Court of the State of 
California, County of Los Angeles, appointed Execu- 
trix of the said Estate; that on the 3rd day of July, 
1917, said Elizabeth Houston qualified as such Execu- 
trix, and that she has been at all times since said last 
mentioned date up to the present time, and now is the 
duly qualified and acting executrix of said Estate as 
aforesaid. 
x 

That neither the principal of said promissory. note 
set forth in paragraph V of this complaint nor any 
part thereof has been paid, and though often demanded 
of the said J. A. Stroud neither the accrued interest 
nor any part thereof has been paid, and plaintiff 1s 
informed and believes and therefor alleges that the said 
J. A. Stroud is financially irresponsible and unable to 
pay said interest and has no reasonable prospects of 
paying the principal nor any part thereof when the 
same shall become due, and that said note except to 
the extent of the value of the land conveyed in trust 
as security, as aforesaid, is entirely worthless and of 
no value, and the reasonable court costs, expenses, and 
attorneys fees necessary to foreclose said trust deed will 
amount to the sum ‘of Theesdsitmndsed Mdollais 
($300.00). 

<r 

That by reason of said false, fraudulent, and de- 
ceitful representations of defendant’s testator, the said 
Otho S. Houston, deceased, plaintiff has suffered dam- 
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age and injury to the extent of the difference in value 
between the lands and tenements described, respec- 
tively, in paragraphs IV and V of this complaint, 
namely, in the sum of Seven Thousand ($7,000.00) 
Dollars, together with the sum of Three Hundred 
($300.00) Dollars, reasonable court costs, expenses, 
and attorneys fees necessary to foreclose said trust 
deed, and secure title to the land described in said 
trust deed or the value thereof at judicial sale to third 
person; and has been damaged in the further sum of 
Two Thousand Seven Hundred and Sixty ($2,760.00) 
dollars rental value of the premises described in para- 
graph IV of this complaint from said 15th day of No- 
vember, 1915, to the date of filing this complaint. 
XII. 

The land described in paragraph V of this complaint, 
securing payment of said promissory note ts not easily 
accessible, either to plaintiff's home in Texas, or to 
his place of residence in California, being about 600 
miles distant by rail and automobile from plaintiff's 
home in Texas, and an inspection of said land or an 
investigation of its value would have required consid- 
erable time and involved great expense; and after the 
assignment of said promissory note and deed of trust, 
as set forth in paragraph VIII hereof, until the 25th 
day of March, 1919, plaintiff did not have occasion to 
visit the locality in which said land is situated and had 
no opportunity to inspect the same, and from the time 
of said assignment until the 25th day of February, 
1919, plaintiff had no notice or knowledge of any fact 
or thing which did or should have led him to believe 
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that the statements and representations of the said 
Otho S. Houston, deceased, set forth in paragraph VI 
of this complaint were not true, and during all said 
time plaintiff continued to rely upon said statements 
and representations believing them to be true; that after 
said 15th day of November, 1915, the said Houston 
and the said Stroud, continued, at the times and in the 
manner hereinafter more specifically set forth, with 
intent to further mislead, deceive, and defraud this 
plaintiff, and to prevent plaintiff from discovering the 
falsity of the representations in paragraph VI of this 
complaint set forth and the fraud which as aforesaid, 
had been practised by said Houston upon this plaintiff, 
with full knowledge of their falsity, to deceitfully make 
other untrue, false, and fraudulent representations and 
to do and perform other fraudulent acts calculated and 
tending to and which did in fact deceive plaintiff and 
prevent him from discovering the fraud which had as 
aforesaid been practised by said Houston upon him; 
that such false and fraudulent representations con- 
sisted of the following statements and representations 
in the following described letters: 

First: A letter, dated the 20th day of December, 
1915, signed by the said Houston, directed to this 
plaintiff and received by plaintiff some time during the 
latter part of December, 1915) imewhieh thre said 
Houston stated among other things that the man own- 
ing the land adjoining the land described in said trust 
deed would not take less than Twenty-five ($25.00) 
Dollars an acre for his said land and that if he (the 
said Houston) lived in Texas he would like to buy the 
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land described in said trust deed at that price, that is 
to say, Twenty-five Dollars ($25.00) per acre; 

Second: What purported to be a copy of a letter 
dated December 20, 1915, from the said Houston to 
the said Stroud, which was enclosed with the letter 
described in the immediately preceding paragraph of 
this complaint, which said letter contained the following 
statement: “would think that you would be giving up 
a good proposition, as you have formerly stated in 
your letters to me that you thought this land would 
be worth $50.00 per acre, and if you can manage to 
hold onto it you certainly will do well. Mr. Cowan, 
who owns the land next door to you, it is true, would 
sell his land for $25.00 per acre, but it looks as if you 
might make money by holding onto it and raising the 
money for the interest.” 

Third: A letter signed by the said Houston, bear- 
ing date the 3rd day of January, 1916, and addressed 
to plaintiff and received by plaintiff in the early part 
of January, 1916, in which he (said Houston) enclosed 
what purported to be a part of a letter from the said 
Stroud asking the said Houston to get plaintiff to ex- 
tend the time for payment of interest, and in which 
the said Stroud expressed a desire to hold onto the 
land ; 

Fourth: A letter written and signed by the said 
Stroud addressed to plaintiff herein and dated the 17th 
day of January, 1916, and received by plaintiff some 
time in the latter part of January, 1916, in which the 
said Stroud, among other things stated that he (said 
Stroud) could make said land sell for a hundred dollars 
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per acre, and that it would not cost him (Stroud) more 
than ten or twelve dollars per acre to do so; 

Fifth: In a letter dated June 10, 1917, addressed 
to plaintiff herein and signed by the said Stroud in 
which he (Stroud) stated among other things that he 
was sorry he could not keep said land paid up as he 
believed some day it would be valuable land. 

That on said 25th day of February, 1919, plaintiff 
was informed by persons whom he believed to be re- 
sponsible and well informed that said land was grossly 
inadequate as a security for the payment of said 
promissory note, and, acting upon said information, on, 
to-wit, the 25th day of March, 1919, he personally vis- 
ited said land and investigated its value and at that 
time first discovered that the statements and repre- 
sentations of the said Otho S. Houston, deceased, set 
forth in paragraph VI of this complaint were not true, 
but were false, fraudulent, and deceitful, as hereinbe- 
fore in paragraph VII of this complaint alleged. 

Until the said discovery in March, 1919, of the great 
variance between the value of the said Texas land and 
the value as represented by said Otho S. Houston, as 
aforesaid, plaintiff had no reason to suspect that the 
first cash payment represented by Houston to have been 
made on said land by said Stroud was not made as 
represented by said Houston. 

WHEREFORE, Plaintiff prays judgment against 
the said defendant for the sum of Ten Thousand and 
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Sixty ($10,060.00) Dollars, together with costs of this 
suit. 


WESTALL AND WALLACE 
By Joseph F. Westall 
and R. M. Fulton 
Attorneys for Plawntif. 
SAT OF CAMlORN] As ) 
( Ss. 
COUNTY Of LOS ANGEEES } 

J. M. Rosborough being by me first duly sworn, de- 
poses and says: that he is the plaintiff in the above 
entitled action, that he has heard read the foregoing 
petition and knows the contents thereof; and the same 
is true of his own knowledge, except as to the matters 
which are therein stated to be upon his information or 
belief, and as to those matters that he believes it to be 


true. 
J. M. Rosborough. 


Subscribed and sworn to before me this 12th day 
On psepuemper, Volo, | 

(Seal) HAZEL P BeNLON 
Notary Public in and for the County of Los Angeles, 

and State of California. 

(ENDORSED) No. 757 Law. In the District 
Court of the United States in and for the Southern 
District of California, Southern Division. J. M. ROS- 
BOROUGH, Complainant, vs. Elizabeth Houston, De- 
fendant. COMPLAINT FOR DECEIT. Filed Oct. 
ORO ROy HOLS IN: WILE VAS, Clerks by i.” 3: 
Zimmerman, Deputy Clerk. Westall and Wallace, At- 
torneys at Law, suite 516 Trust & Savings Bldg., Los 
Angeles, F5683, Attorneys for Plaintiff. 
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UNITED STATES OF AMERICA. 
District Court of the United States 
SOUTHERN DISTRIC TWO CAIIMORNEA: 


|. M. ROSBOROUG#EE 
Plaintiff, | 
vs. a eb We 757 
EMIZABE TH HOUsSienyrete 
Defendant. | 

Action brought 1n the said District Court, and the 
Complaint filed in the office of the Clerk of said Dis- 
trict Court, in the City of Los Angeles, County of Los 
Angeles, State of California. 

The President of the United States of America, 
Greeting: 

To ELIZABETH HOUSTON, as sole beneficiary 
under the will of Otho S. Houston, deceased, and as 
Executrix of the Estate of the said Otho S. Houston, 
deceased. 

You are hereby required to appear in an action 
brought against you by the above-named plaintiff, in 
the District Court of the United States, in and for the 
Southern District of California, Southern Division, 
and to file your plea, answer or demurrer, to the com- 
plaint filed therein (a certified copy of which accom- 
panies this summons), in the office of the Clerk of said 
Court in the City of Los Angeles, County of Los 
Angeles, within twenty days after the service on you 
of this summons, or judgment by default will be taken 
against you, and you are hereby notified that unless 
you appear and plead, answer or demur, as herein re- 
quired, the plaintiff will take judgment for any money 
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or damages demanded in the complaint as arising from 
contract or will apply to the Court for any further 
relief demanded in the complaint. 

WITNESS, the Honorable BENJAMIN F. 
BLEDSOE, Judge of the District Court of 
the United States, in and for the Southern 

[s—EAL] District of California, this 10th day of Octo- 
ber, in the year of our Lord one thousand 
nine hundred and nineteen and of our Inde- 
pendence the one hundred and forty fourth. 

Chas. N. Williams 
Clerk. 

By R. S. ZIMMERMAN 
Deputy Clerk. 


UNITED STATES MARSA L SeOliaie le) 
SOUTHERN DisTRICT OF CALIFORNIA, § 

I HEREBY CERTIFY, that I received the within 
writ on the 13th day of October, 1919, and personally 
served the same on the 17th day of October, 1919, by 
delivering to and leaving with Elizabeth Houston, said 
defendant named therein, personally, at the County of 
Los Angeles in said District, a certified copy thereof, 
together with a copy of the Complaint, certified to by 
Chas. N. Williams attached thereto. 


C. T. Walton 
Los ANGELES, U.S. Marshal. 
Ger, (7a oto. By J. S. Bassett 
Deputy. 


[Endorsed]: Marshal’s Civil Docket No. 3861. Law. 
No. 757 Civil U. S. District Court SOUTHERN DIS- 
TRICT OF CALIFORNIA J. M. Rosborough, vs. 
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Elizabeth Houston, Summons Westall and Wallace 
Plaintiff's Attorney Filed Nov 5 1919 Chas N Wil- 
liam Clerk By RS Zimmerman Deputy Clerk 


IN THE DiS Rei eOw Rt Ol Mis UN ie 
SIATES SOU Tian Dis Tkaic il OF 
Cer Omnis Ol) PEIN 
[EAL IESE GING 


J. M. Rosborough, 
Piatti, 


VS. 


ELIZABETH HOUSTON, as sole 
beneficiary under the will of Otho 
S. Houston, deceased, and as ae 

ecutrix of the aiaite of the said 

Otho S. Houston, deceased, 


) 

) 

) 

) 

) | 

) 

) Ea LawalNios 727 

) 

) 

) 

) 

) 

) 
Defendant. ) 

DEMURRER 

Comes now the above entitled beneficiary, Elizabeth 
Houston, as sole beneficiary under the will of Otho 
S. Houston, deceased, and as Executrix of the Estate 
of the said Otho S. Houston, deceased, and demurs 
to the complaint of the above entitled Plaintiff, on file 


herein, for: 


i, 
That said complaint does not state the cause of 
action as against Elizabeth Houston as sole beneficiary 
under the will of Otho S. Houston, deceased. 
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That said complaint does not state the cause of 
action against Elizabeth Houston as Executrix of the 
Estate of the said Otho S. Houston, deceased. 

OEE 

That there is a misjoinder of parties defendant in 
that there is joined, as defendants herein in an action 
of deceit, an action against Elizabeth Houston as sole 
beneficiary under the Will of Otho S. Houston, de- 
ceased, she not being privy or a party to the deceit, and 
an action against Elizabeth Houston as Executrix of 
the Estate of the said Otho S. Houston, deceased, for 
an alleged deceit practiced by the said Otho S. Houston. 

ie 

That several causes of action have been improperly 
united in that there has been united therein a cause of 
action against Elizabeth Houston as Executrix of the 
Estate of Otho S. Houston, deceased, for an alleged 
fraud, alleged to have been perpetrated by said Otho 
S. Houston, and an action against Elizabeth Houston 
as sole beneficiary under the Will of Otho S. Houston, 
deceased, for alleged fraud, alleged to have been perpe- 
trated by the said Otho S. Houston. 

WE 

That said complaint is ambiguous in that it cannot be 
determined therefrom whether the said Plaintiff, ever 
or at all, presented a claim against the Estate of Otho 
5S. Houston to recover from said Estate the amount 
claimed to be due under said complaint. 
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That said complaint 1s uncertain for the same reason 
assigned as showing it to be ambiguous. 
Lucius K. Chase 

ATTORNEY, for Elizabeth Houston, as sole bene- 

ficiary under the Will of Otho S. Houston, de- 

ceased, and as Executrix of the Estate of the said 

Otho S. Houston, deceased. 

| Emdorsed|: (Wo. 737 Wept... IN THE Dils- 

DRIGT COURT .OF THE. UNITED Siawias 
SOUTHERN DISGRICT OF SGALAORNE 
SOUTHERN BIivVisiOn |. MM. ROSEBOROUGH 
Plaintiff vs. ELIZABETH HOUSTON, as sole bene- 
ficiary under the Will of Otho S. Houston, deceased, 
and as Executrix of the Estate of the said Otho S. 
Houston, deceased, Defendant. DEMURRER Serv- 
ice of the within Demurrer admitted this 3rd day of 
November, 1916. Westall and Wallace by Joseph F. 
Westall R M Fulton attorneys for plaintiff Filed Nov 
3, 1919 Chas. N. Williams, Clerk By R. S. Zimmer- 
man Deputy Clerk, IUCIUS K. CHASE, Attemey 
for Defendants 441-443 Title Insurance Bldg., Los 
Angeles, California. 
At a stated term, towit: the July, A. D. 1919 Term of 
thes District Gourk of the United sstatesgoi Amieniea, 
within and for the Southern Division of the Southern 
District of California, held at the Court Room thereof, 
in the City of Los Angeles, on Monday, the twenty- 
fourth day of November, in the year of our Lord, One 
thousand nine hundred and mneteenth; 
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Present: The Honorable Benjamin F. Bledsoe, Dis- 
trict Judge. 
J. M. Rosborough, Plaintiff, ) 
VS. ) 757 Gamal 
Elizabeth Houston, etc., ) 
Defendant. ) 

This cause coming on this day for hearing on de- 
fendant’s demurrer to the complaint herein; Joseph F. 
Westall, Esq., appearing as counsel for the plaintiff; 
Lucius K. Chase, Esq., appearing as counsel for the 
defendant, and said demurrer having been argued by 
the respective counsel, and the Court being fully advised 
in the premises, now orders that said demurrer be and 
the same hereby is overruled and that defendant be 
allowed ten days to answer herein. 


PNG DISTRICT COURT OF Thi UME) 
St ies SOUTHERN DisiRie@iae@: 
CALIFORNIA SOUTHERN - 

DIVISION 
eae = 
J. M. Rosborough, 


Plaintiff, 
= VS = 
ELIZABETH HOUSTON, as sole ) At Law No. 757. 
beneficiary under the will of Otho 
S. Houston, deceased, and as Ex- 


) 
) 
ecutrix of the Estate of the said ) 
Otho S. Houston, deceased. ) 
) 
) 


Defendant. 
sooo O ee ee ee Ce 
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ANSWER 


Comes now Elizabeth Houston, as sole beneficiary 
under the Will of Otho S$. Houston, deceased, and as 
Executrix of the Estate of the said Otho S. Houston, 
deceased, and for answer to the complaint of the 
Plaintiff on file herein, alleges and denies as follows, 
to-wit: 

I 

Thas she has no information or belief upon the sub- 
ject sufficient to enable her to answer the same and 
basing her denial on that ground denies that on or 
prior to the 15th day of November, 1915, said Plain- 
tiff was the owner of the following described lands and 
tenements: 

Lot 1, Block “B”, Poole and Jones Tract, in the 
City of Los Angeles, County of Los Angeles, and 
State of California, as per map recorded in Book 
10, Page 194 of Maps, in the Office of the County 
Recorder of said County ; 
or that said lands or tenements then stood of record 
in the name of Edwin S. Crawford and Carrie B. 
Crawford, or in the name of Edwin S. Crawford or 
Carrie R. Crawford; or that they or either of them 
held the same in trust for Plaintiff, with or without the 
improvements thereon; or that at the time of the filing 
of said complaint, or at all times thereinbefore men- 
tioned, said lands and tenements were worth the sum 
of Eight Thousand ($8,000.00) Dollars or that the 
rental value thereof was Sixty ($60.00) Dollars per 
month. 
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We 

That she has no information or belief upon the sub- 
ject sufficient to enable her to answer the same and 
placing her denial on that ground denies that on or 
about the 27th day of October, 1915, the said Otho S. 
Houston offered to purchase the aforesaid property, or 
in order to induce Plaintiff to convey same to the said 
Otho S$. Houston or otherwise, offered to transfer or 
assign to Plaintiff that certain promissory note, set 
forth in Paragraph V of said complaint; or that said 
note, together with endorsements thereon, so set forth, 
is in the words and figures as the same appears in 
Paragraph V of said complaint; or offered to assign 
or transfer to Plaintiff a certain Deed of Trust dated 
on the 30th day of January, 1915, securing said promis- 
sory note; or that said Deed of Trust was recorded on 
the 4th day of February, 1915, in Volume 2, page 413 
of Deeds of Trust records of Crane County, Texas; 
or that said Deed of Trust is in the words and figures 
as set forth in paragraph V of said complaint. 

III. 

That she has no information or belief upon the sub- 
ject sufficient to enable her to answer the same and 
basing her denial on that ground denies that, to induce 
Plaintiff to accept said transfer or assignment of said 
promissory note or said Trust Deed as a consideration 
for the conveyance of the premises in paragraph IV of 
said complaint, or at all, said Otho S. Houston deceit- 
fully or falsely or fraudulently stated or represented, 
or stated or represented at all, to said Plaintiff, that 
said land described in said Trust Deed and securing 
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the payment of said promissory note, was of great or 
substantial value or was of such a value as to afford 
ample security for the payment of said note or any 
interest that might accrue thereon; or that it was 
worth, in the aggregate, the sum of between Fifteen 
Thousand ($15,000.00) and Twenty Thousand ($20,- 
000.00) Dollars; or that plenty of water, suitable for 
the irrigation of said land for agricultural purposes, 
was available; or that said land could be so irrigated 
directly from the Pecos River; or that the course of 
said Pecos River lies in approximately a semi-circle 
around said land; or that a Buena Vista Water Com- 
pany furnished water for irrigation to lands on the 
side of said Pecos River opposite but adjacent to the 
lands described in said Trust Deed; or that such lands 
on said opposite side of said Pecos River, so supplied 
with water for irrigation purposes, were selling for 
sixty ($60.00) or Seventyfive ($75.00) Dollars per 
acre; or that water could be pumped from the River 
directly onto said land; or that thus irrigated it would 
be as productive or as valuable as lands illustrated or 
described in a prospectus or folder purporting to illus- 
trate and describe said Pecos River irrigated lands, 
then or there exhibited by the said Houston to Edwin 
S. Crawford; or that the said Edwin S. Crawford was 
then and there acting as agent for Plaintiff, or that he 
subsequently communicated such representations to 
Plaintiff; or that the J. A. Stroud mentioned in the 
Trust Deed, hereinbefore set forth, had paid to him, 
said Otho S. Houston, as the first installment of the 
purchase price of said land, real estate then well worth 
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Thirty-eight Hundred and Seventy-two ($3,872.00) 
Dollars, or in normal times worth Four Thousand 
($4,000.00) Dollars; or, in addition thereto, giving him 
the promissory note secured by Trust Deed hereinbe- 
rorerset fottih my satd complaint; or had paid” the an- 
stallment of interest due July 30, 1915 under the terms 
of said note; or that said land was well worth all that 
said Stroud had paid for it; or that if he, the said 
Otho S. Houston, was then in Texas or near the land, 
he did not know that he would have sold it at the price 
as aforesaid stated or represented to him to have been 
paid for the same by the said J. A. Stroud. 
LY 

That she has no information or belief upon the sub- 
ject sufficient to enable her to answer the same and 
basing her denial on that ground denies that in truth 
or in fact the alleged representations set forth in para- 
graph 6 of said complaint, as having been made by the 
said Otho S. Houston, or any of said alleged repre- 
sentations, were absolutely untrue or untrue at all, or 
deceitful, or fraudulent; that at such time the said 
Otho §. Houston knew that any of said representa- — 
tions were untrue or deceitful or fraudulent; that the 
said Plaintiff did not, at said time, know that said al- 
leged representations were not true or that the said 
Otho S. Houston made the same for the purpose or 
with the intent of deceiving Plaintiff or of defrauding 
Plaintiff out of his said lands or tenements mentioned 
in paragraph IV ‘of said complaint; or did deceive 
Plaintiff to his great injury, or at all; or that said Otho 
S. Houston then and there well knew, or that the said 
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Plaintiff did not know, that said lands described in 
said Trust Deed securing the payment of said promis- 
sory note was not of great or substantial value; that 
it was of very slight or insignificant value; or that it 
was not of such value as to afford ample security for 
the payment of said note or any interest that might 
accrue thereon; that, on the contrary. it was grossly 
insufficient as a security for amount of said note; was 
not worth, in the aggregate, or at all, the sum of be- 
tween Fifteen Thousand ($15,000.00) and Twenty 
Thousand ($20,000.00) Dollars; or was not worth to 
exceed One Thousand ($1,000.00) Dollars; it was 
not true that either plenty or sufficient water, suitable 
for irrigation of said land for agricultural purposes, 
was available in said Pecos River; that, on the con- 
trary, except in times of freshets or floods, there was 
not sufficient water in said Pecos River for the irriga- 
tion of said lands; that the water direct from said 
Pecos River, except in times of freshets or floods, was 
so extremely salty and possessed of so much alkali as 
to be totally unsuitable or unfit for agricultural pur- 
poses; that the J. A. Stroud mentioned in the hereinbe- 
fore described Trust Deed had not paid to him, the 
said Otho S. Houston, as the first installment of the 
purchase price of said land, real estate then well worth 
Thirty-eight Hundred Seventy-two ($3,872.00) ; that, 
on the contrary, that the said J. A. Stroud did exchange 
or transfer to the said Houston, as a partial consider- 
ation for the land described in the said Trust Deed, the 
following described lands: 

All that certain tract or parcel of land lying and 

being situate in Reeves County, Texas, and being 
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all of Section No. 269, Block No. 11, Certificate 

Nomiig2 0G. lnigikes. AviRy: Co. Survey, and con- 

taining 640 acres of land; 
or that said last described lands were not of the value 
of Thirty-eight Hundred, Seventy-two ($3,872.00) 
Dollars or Four Thousand ($4,000.00) Dollars, or any 
other sum or valuation exceeding the sum of Four 
Hundred and Eighty ($480.00) Dollars; or that the 
said Otho S. Houston at said time well knew such fact; 
that the said J. A. Stroud paid no value whatever 
for the said land other than the promissory note men- 
tioned in said complaint and said land worth not ex- 
ceeding Four Hundred and Eighty ($480.00) Dollars; 
that it is not true that said land was worth all or 
any substantial part of the pretended price of said J. 
A. Stroud had paid for it; or in truth or in fact was 
worth not to exceed in value the sum of One Thousand 
($1,000.00) Dollars; that it was not true that the said 
Stroud had paid the installment of interest due July 30, 
1915, under the terms of said note; that it was not true 
that said Stroud had paid any part thereof or any of 
the accrued interest on said note. 

V. 

That she has no information or belief upon the sub- 
ject sufficient to enable her to answer the same, and 
basing her denial on that ground denies each and all of 
the allegations contained in Paragraphs VIII, X, XI 
and ‘XII of said Complaint ; 


By way of separate answer to the Complaint of 
plaintiff on file herein, said defendant alleges: 
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That the cause of action alleged in said Complaint 
is barred by the provisions of Section 338 of the Civil 
Goede of Procedure of the Statevor Calitomme- 


For a further and separate defense to said cause of 
action set forth in said Complaint, said defendant fur- 
ther avers: 

Il 

That no claim was presented to said Executrix, or 
filed with the Clerk of the Superior Court of Los An- 
geles County, State of California, within the time al- 
lowed by law for the presentation of claims in the 
matter of said estate, for the payment of the money 
alleged in said Complaint to be due from said defend- 
ant, as Executrix of the Estate of Otho S. Houston, to 
said plaintiff; 

For a further and separate defense to said cause of 
action set forth in said Complaint, said defendant fur- 
ther avers: 

Ir 

That no claim was presented to said Executrix, or 
filed with the Clerk of the Superior Court of Los An- 
geles County, State of California, within the time al- 
lowed by law for the presentation of claims in the 
matter of said estate, to recover damages for ithe 
deceit and fraud averred in said Complaint. 

Lucius K. Chase 
Attorney for said defendant, Elizabeth Houston, as 
sole Beneficiary under the Will of Otho S. Hous- 
ton, deceased, and as Executrix of the Estate of 

the said Otho S$. Houston, deceased 


J. M. Rosborough. og 
STATE OF CALIFORNIA ) 


) ss. 
COUNDY GF kO> ANGELES ) 


Elizabeth Houston being by me first duly sworn, 
deposes and says: that, as sole beneficiary under the 
Will of Otho S. Houston, deceased, and as Executrix 
of the Estate of the said Otho S. Houston, deceased, 
she is the above entitled defendant; that she has read 
the foregoing answer and knows the contents thereof; 
and that the same are true of her own knowledge, 
except as to those matters which she has avered and 
denied upon her information and belief and as to those 


she believes it to be true. 
Elizabeth Houston. 


Subscribed and sworn to before me this 29 day of 


November, 1919. 
Myrta J Burns 


Notary Public in and for the County of Los Angeles, 
and State of California. 

| Seal | 

Fiimdorsed|: ORIGINAL No. 7/579 er....2.. 
ie DistikiCh COURIS@R Tri UNMiED 
meets SOURIERN SDismaier © GCALI- 
FORMA SOUIRERN DiVISiK@N “J, MM. R@S- 
BOR@UGH Pigunaf uss BRIZSBETH HOUS- 
TON Defendant ANSWER Service of the within 
Answer admitted this 3rd day of Dec. 1919 RM 
Fulton Westall and Wallace By Joseph F. Westall 
Attorneys for pltff. Filed Dec 3 1919 Chas N. Wil- 
liams, Clerk By R S Zimmerman Deputy Clerk 
LUCIUS K. CHASE Attorney for Defendant 441- 
443 Title Insurance Building LOS ANGELES, CALI- 
FORNIA 


40 Elizabeth Houston vs. 


IN THE DISTRICT COURT OP 1ot URiteD 
STATES SOU THERNGDISd Rue sOlp 
CALIFORNIA SOUTHERN 
DIVISION 


~---O---- 


J. M. ROSBOROUGH, ) 
) 
evaimsti 5) 
) 
- VS - ) 
) 

EKLIZABETH HOUSPON, assole ) At law No. 757 
beneficiary under the will of Otho ) 
S. Houston, deceased, and as Ex- ) 
ecutrix of the Estate of the said ) 
Otho S. Houston, deceased. ) 
) 
iDetendant., —} 
) 

aoeas O --—-—- = 


DEMURRER TO ANSWER 


Now comes the above named plaintiff and demurs to 
the last two sub-divisions (which both, together with 
a preceding sub-division are designated in said answer 
by the Roman numeral 1) of said answer, namely to 
the two sub-divisions of defendant’s answer beginning 
at line 12 and ending at line 28, page 6, both inclusive, 
of said answer (said pretended defenses relating to the 
non-presentation of a claim to the defendant Execu- 
trix) for-- - 

i. 

That the same does not state facts sufficient to con- 

stitute a defense or defenses to the complaint herein. 
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That said answer is ambiguous in that it cannot be 
determined whether the two identically numbered para- 
graphs referred to relate to the same or different de- 


fenses. 
ie 


That said answer is unintelligible for the reason 
assigned showing it to be ambiguous. 
iY 
That said answer is uncertain for the reason as- 
signed showing it to be ambiguous and unintelligible. 
WWE SCE BNIB) GEIL Loki Is, 
By Joseph F. Westall, 
Attorneys for Plaintiff. 
Leonia s AND AUTHORITIES UPOnr watlCr 
TW GUE, IDI TOURED Sela Ie Ile Lae 
California Code of Civil Procedure, Sec. 1493; 
Leverone v. Weakly, 155 Cal. 395; 
Hardin v. Sinclaire, 115 Cal. 460, 463. 
[Endorsed]; No. 757 At Law IN THE District 
ComeOr THE UNITED StATES Team aor the 
Southern District of California SOUTHERN DIVI- 
SION J. M. ROSBOROUGH Complainant vs, ELIZ- 
ABETH HOUSTON, et al Defendants DEMURRER 
TO ANSWER Received copy of the withiw Demurrer 
this 11th day of December 1919 Lucius K Chase At- 
torney for Defendant. Filed Dec 11 1919 Chas. N. 
Williams. Clerk By R. S. Zimmerman Deputy Clerk 
Lucius K Chase Attorney for Defendant. WESTALL 
PID VAL UACE ATTORNEYS AT LAW SUITE 
jie teOsd & SAVINGS BLDG LOS ANGELES 
F 5683 Main 8508 Attorneys for Plaintiff 


a2 Elizabeth Houston vs. 


At a stated term, towit: the July A. D. 1919, Term 
of the District Court of the United States of America, 
within and for the Southern Division of the Southern 
District of California, held at the Court Room thereof, 
in the City of Los Angeles, on Monday, the twenty- 
second day of December, in the year of our Lord one 
thousand nine hundred and nineteen; 

Present: The Honorable Benjamin F. Bledsoe, Dis- 
trict Judge. 
J. M. Rosborough, 


Plaintiff, 
Noy 75/7 Civil 


Vs. 
Elizabeth Houston, 


we ee NL Oe” 


Defendant. ) 


This cause coming on at this time for hearing of 
arguments on Demurrer to Answer; Joseph F. Westall, 
Esq., appearing herein as attorney for the plaintiff; 
and Lucius K. Chase, Esq., being present as attorney 
for the defendant; said demurrer having been argued 
by Joseph F. Westall, Esq., of Counsel as aforesaid 
for plaintiff, and the Court having duly considered the 
same, is hereby overruled. 

Now, at the hour of 11:30 o’clock A. M., the Court 
takes a recess until the hour of 2 o'clock P. M., of 
this day. Thereafter, at the hour of 2 o’clock P. M., 
the Court reconvenes; 

At a stated term, towit: the July, A. D., 1921, Term of 
the District Court of the United States of America, 
within and for the Southern Division of the Southern 
District of California, held at the Court Room thereof, 
in the City of Los Angeles, on Wednesday, the nine- 
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teenth day of October, in the year of our Lord one 
thousand nine hundred and twenty-one; 


Present: The Honorable Benjamin F. Bledsoe, Dis- 
trict Judge. 


J. M. Rosborough, ) 
Plaintiff) 

- VS - ) Nor7a7Gre 
Elizabeth Houston, etc., ) 


Defendant. ) 


This cause coming on at this time for argument; J, | 


F. Westall, Esq., appearing as counsel for the plaintiff 
and Lucius K. Chase, Esq., appearing as counsel for the 
defendant and said J. F. Westall, Esq. having pre- 
sented an argument in behalf of the plaintiff and said 
Lucius K. Chase, Esq., having presented an argument 
in behalf of the defendant and said J. F. Westall, Esq., 
having argued in rebuttal, and now, on motion of J. 
F. Westall, Esq., attorney as aforesaid, it is by the 
court ordered that Plaintiff’s Exhibit No. 1 be released 
to plaintiff and that said cause be submitted on briefs, 
and said Lucius K. Chase, Esq., having filed his brief 
on behalf of the defendants, it is by the court ordered 
that the attorney for the plaintiff be allowed ten days 
within which to file brief on plaintiff’s behalf. 

At a stated term, to-wit: the July, A. D., 1922, Term 
of the District Court of the United States of America, 
within and for the Southern Division of the Southern 
District of California, held at the Court Room thereof, 
in the City of Los Angeles, on Monday, the second 
day of October, in the year of our Lord one thousand 
nine hundred and twenty-two; 
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Present: The Honorable Benjamin F. Bledsoe, Dis- 
trict Judge. 


J. M. Rosborough, ) 
Tel coiniiele ae 

VS. > Noe 7s7 Circa 
Elizabeth Houston, etc., ) 


Defendant. ) 


In this cause at this time the court hands down its 
Opinion and orders the same filed and thereupon in- 
structs counsel for the plaintiff to prepare findings 
in accordance therewith giving judgment in favor of 
plaintiff herein for $10,060.00 
At a staved term, to-wit. the July Perm, A, Ww 1g22 
of the District Court of the United States of America, 
within and for the Southern Division of the Southern 
District of California, held at the Court Room thereof, 
in the City of Los Angeles on Tuesday the seven- 
teenth day of October, in the year of our Lord one 
thousand nine hundred and twenty-two; 


Present: The Honorable Benjamin F. Bledsoe, Dis- 
imict Judge: 


J. M. Rosborough, ) 
ilanitin )) 

VS. )) Nor 757 Sink 
Elizabeth Houston, etc., ) 


Defendant. ) 


This cause having heretofore been submitted to the 
court for its consideration and decision and the court 
having thereafter handed down its opinion and in- 
structed counsel for the plaintiff to prepare Findings 
and in accordance therewith Findings of Fact and Con- 
clusions of Law having been presented to the court and 
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by the court signed and ordered filed herein, and judg- 
ment pursuant thereto having thereupon been pre- 
sented to the court for signature, said judgment is 
thereupon signed by the court and ordered filed and 
emeched herein, 


INS TE DistRIcl COURT OF THE UNIT» 
Sis SOU Lenk N IDlS TRIG? OE 
CALIFORNIA SOUTHERN 
DIVISION 


J. M. Rosborough, 
Plaintiff, 
VS. 


ELIZABETH HOUSTON, as sole 
beneficiary under the will of Otho 
S. Houston, deceased, and as Ex- 
ecutrix of the Estate of the said 
Otho S. Houston, deceased, 


AE awe Now? 5/7 


Nee Nee? eee” See “eee” Sl Ne ee SR NL NL Ne 


Defendant. ) 
NOTICE OF PRESENTATION OF FINDINGS 


To the above-named defendant, Elizabeth Houston, 
as sole beneficiary under the will of Otho 5, Houston, 
deceased, an as Executrix, etc., and to Lucius K. Chase, 
No. 441-443 Title Insurance Building, Los Angeles, 
California, her attorney: 

You will please take notice, that the court has di- 
rected the plaintiff to prepare findings in the above- 
entitled action, and that in accordance with said direc- 
tion the said plaintiff has prepared findings therein, and 
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herewith serves upon you a copy of said proposed 
findings. 

And you are further notified that said proposed find- 
ings will be presented to the said court to be signed five 
days after this service of a copy of the same upon you. 

Dated this llth day of October, 1922. 


Robert M. Fulton and 
WES ta AND WAL ICAGE: 
By Joseph F Westall 
Attorneys for plaintiff. 


Receipt of a copy of the above notice, and of plain- 
tiff’s proposed findings, referred to therein, is hereby 
admitted this 11 day of October, 1922. 


Lucius K Chase 
Attorney for Defendant. 


[IN THE DISTRICT Ceuik OF DoE Wi Tihas 
STATESSMOUREERN DISMRICT OF 
CALIFORNIA] SOU Tra Rin 
DIVISION 


At Law No. 757 
J. M. ROSBOROUGH, 


Plaintiff, 
vs. 


ELIZABETH HOUSTON, assole 
beneficiary under the will of Otho 
S. Houston, deceased, and as Ex- 
ecutrix of the Estate of said Otho 
S. Houston, deceased, 


Defendant. 


Nee Nee Nee ee Nee Nee Nee Le” “Nee ee’ Se Nee Ne Se” 
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FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


Minis action came on for trral on the 19th day of 
September, 1921, and having been tried before the 
Court (a jury trial having been waived) on the 19th 
and 20th days of September, 1921, Joseph F. Westall, 
Esq., of the firm of Westall and Wallace, appearing 
for plaintiff, and Lucius K. Chase, Esq., for defendant, 
and after hearing the allegations and proofs of the 
parties, and the arguments of counsel, and being ad- 
vised in the premises, I hereby make and file the fol- 
lowing findings of facts and conclusions of law con- 
stituting my decision in said action: 

PEN DENGS OF xe i 
Af 

That on and prior to the 15th day of November, 
1915, plaintiff was the owner of the following de- 
scribed lands and tenements: 

Lot 1, block “B”, Poole and Jones Tract, m the 
City of Los Angeles, County of Los Angeles, and 
State of California, as per map recorded in Book 
10, Page 194 of Maps, in the Office of the County . 
Recorder of said County, 
which said lands and tenements then stood of record 
in the name of Edwin S. Crawford and Carrie R. 
Crawford, respectively, the son-in-law and daughter of 
plaintiff, who held the same in trust for plaintiff, to- 
gether with all improvements thereon, and which, at 
the time of the filing of this complaint and at all times 
hereinbefore mentioned, were worth, to-wit, the sum 
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of Eight Thousand ($8,000.00) Dollars, and the rental 
value of which was sixty ($60) Dollars per month. 
iit 

That on or about the 27th day of October, 1915, de- 
fendant’s testator, Otho S. Houston, offered to pur- 
chase the premises described in paragraph I of these 
findings, and in order to induce plaintiff to convey same 
to said Otho S. Houston, as a partial consideration for 
such conveyance, offered to transfer or assign to plain- 
tiff a certain promissory note, dated at Los Angeles, 
California, January 30, 1915, promising to pay to the 
said Otho Sm Houston or onder “ten years anter dane 
the sum of Nine Thousand Nine Hundred and Four 
($9,904.00) Dollars, with interest thereon from date 
until paid at the rate of six per cent. per annum, in- 
terest payable semi-annually at Ft. Worth, Texas, all 
as more particularly set forth in paragraph V of the 
complaint in this cause; and also, as a further consid- 
eration for such conveyance, offered to assign and 
transfer to plaintiff a certain deed of trust, dated the 
30th day of January, 1915, purporting to secure pay- 
ment of ‘said promissory note, last above described, 
which said Trust Deed is also more fully described and 
set forth in said complaint. 

ull 

That further to induce plaintiff to accept said trans- 
fer and assignment of said promissory note and trust 
deed, as a consideration for the conveyance of the 
premises described in paragraph I of these findings, 
said Otho S. Houston deceitfully, falsely, and fraudu- 
lently stated and represented to said plaintiff that said 
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land described in said trust deed and purporting to 
secure the payment of said promissory note was of 
great and substantial value, and was of such a value as 
to afford ample security for the payment of said note 
and any interest that might accrue thereon, that is to 
say, was worth in the aggregate the sum of between 
Fifteen Thousand ($15,000.00) and Twenty Thou- 
sand ($20,000.00) Dollars; that plenty of water suit- 
able for irrigation of said land for agricultural pur- 
poses was available, and that said land could be so irri- 
gated directly from the Pecos River (the course of 
which lies in approximately a semi-circle around said 
land); that a Buena Vista Water Company, furnished 
water for irrigation to lands on the side of said Pecos 
River opposite, but adjacent to the lands described in 
said trust deed; that such lands on said adjacent oppo- 
site side of said Pecos River so supplied with water 
for irrigation purposes were selling for Sixty and Sev- 
enty-five Dollars per acre; that water could be pumped 
from the river directly onto said land described in said 
plaintiff in this behalf laid out and expended to be 
taxed by the Clerk of this Court at the sum of $57.48 
and that execution against said Elizabeth Houston 
trust deed, and thus irrigated it would be as produc- 
tive, and as valuable as lands illustrated and described 
in a prospectus or folder purporting to illustrate and 
describe said adjacent Pecos River irrigated lands 
then and there exhibited by the said Houston to Edwin 
S. Crawford, who was then and there acting as agent 
for plaintiff and who thereafter communicated such 
representations to this plaintiff; that the J. A. Stroud 
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mentioned in the trust deed hereinbefore set forth had 
paid to him, the said Otho $. Houston, as the first 
installment of the purchase price of said land described 
in said trust deed, real estate then well worth Thirty- 
eight Hundred and Seventy-two ($3,872.00) Dollars, 
and in normal times worth Four Thousand ($4,000.00) 
Dollars in addition thereto giving him the promissory 
note secured by trust deed hereinbefore mentioned and 
described and had paid the installment of interest due 
July 30, 1915, under the terms of said note; and that 
said land was well worth all that said Stroud had paid 
for it and that if he, the said Otho S$. Houston, was 
then in Texas and near the land he would not have 
sold it at the price as aforesaid stated and represented 
by him to have been paid for the same by the said 
J. A. Stroud. 
NE 

That such representations in the immediately preced- 
ing paragraph of these findings set forth as having 
been made by the said Otho S. Houston, were each and 
all absolutely untrue, deceitful, and fraudulent, as he, 
the said Otho S. Houston, then and there well knew, 
and the plaintiff did not know, and that he, the said 
Otho S. Houston, made the same for the purpose and 
with the intent of deceiving plaintiff and of defrauding 
plaintiff out of his said lands and tenements herein- 
before in paragraph I of these findings described and 
did deceive plaintiff to his great injury, as hereinafter 
more specifically set forth; and said Otho S. Houston 
then and there well knew and plaintiff did not know 
that said land described in said trust deed and securing 
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the payment of said promissory note was not of great 
and substantial value, but was of very slight and in- 
significant value, and was not of such value as to 
afford ample security for the payment of said note and 
any interest that might accrue thereon; but was, on the 
contrary, grossly insufficient as a security for the 
amount of said note, and was not worth in the agegre- 
gate or at all the sum of between Fifteen Thousand 
($15,000.00) Dollars and Twenty Thousand ($20,- 
000.00) Dollars; but was not worth to exceed One 
Thousand ($1,000.00) Dollars; that it was not true 
that either plenty or sufficient water suitable for irriga- 
tion of said land for agricultural purposes was available 
in said Pecos River; on the contrary, except in times 
of freshets or floods, there was not sufficient water in 
said Pecos River for the irrigation of said lands and 
the water in said Pecos River (except possibly in times 
of freshets or floods) was so extremely salty and pos- 
sessed of so much alkali as to be totally unsuitable and 
unfit for irrigation or for agricultural purposes; that 
the J. A. Stroud mentioned in the hereinbefore de- 
scribed trust deed had not paid to him, the said Otho 
S. Houston, as the first installment of the purchase 
price of said land, real estate then well worth thirty- 
eight Hundred Seventy-two ($3,872.00) Dollars, in 
addition thereto giving him a promissory note secured 
by trust deed hereinbefore described; that on the con- 
trary, while it was true that the said J. A. Stroud did 
exchange or transfer to the said Houston, as a partial 
consideration for the land described in said trust deed, 
the following described lands: 
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All that certain tract or parcel of land lying and 
being situate in Reeves County, Texas, and being 
all of Section No. 269, Block No. 11, Certificate 
No. 1139, G. H. & S.A. Ry. Co. Suey, and con- 
taining 640 acres of land, 

said last described lands were not of the value of 
Three Thousand and Fight Hundred and Seventy-two 
($3,872.00) Dollars or Four Thousand ($4,000.00) 
Dollars, or any other sum or value exceeding the sum 
of Four Hundred and Eighty ($480.00) Dollars which 
the said Houston then well knew, and that said J. A. 
Stroud paid no value whatever for said land other 
than the promissory note hereinbefore described and 
land worth not exceeding Four Hundred and Eighty 
($480.00) Dollars and that it is not true that said land 
was worth all or any substantial part of the pretended 
price the said J. A. Stroud had paid for it, but in truth 
and in fact was worth not to exceed in value the sum 
of One Thousand ($1,000.00) Dollars, as hereinbefore 
set forth, and that it was not true that the said Stroud 
had paid the installment of interest due July 30, 1915, 
under the terms of said note, or that the said Stroud 
had paid any part thereof or any of the accrued interest 
on said note. 
V. 

That the transaction at which the J. A. Stroud signed 
said promissory note and said trust deed set forth and 
described in paragraph V of the complaint in this 
action, was not a bona fide transaction between the said 
Otho S. Houston and the said J. A. Stroud, but on the 
contrary, was purely a fictitious transaction, and said 
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promissory note and trust deed were deceitful and 
fraudulent instruments or devices, by which the said 
Otho S. Houston, knowingly, willfully, deceitfully, and 
fraudulently intended and designed to cheat and de- 
fraud whoever could be induced to give value for them, 
and were designed and intended to cheat and defraud 
plaintiff in this action. 
Wal 

That plaintiff, long prior to any of the transactions 
referred to in the preceding paragraphs of these find- 
ings had been intimately acquainted with near relatives 
of the said Otho S. Houston, and had through such 
relationship acquired a high regard for their veracity, 
honesty, and fairness of dealing, and was of the be- 
lief that no member of the Houston family would de- 
ceive and defraud him and that, implicitly relying upon 
the said deceitful, false, and fraudulent representations, 
and believing the same to be true, and, being partially 
influenced by his said former friendly relations with 
the members of said Houston family, the plaintiff ac- 
cepted the offer of the said Otho S. Houston, and on 
or about the 15th day of November, 1915, caused to be 
made, executed and delivered to the said Otho S$. Hous- 
ton by his said son-in-law, Edwin S. Crawford, and 
plaintiff's said daughter, Carrie R. Crawford, a deed 
to the premises described in paragraph I of these find- 
ings conveying the title thereto in fee to the said Otho 
S. Houston and thereupon let the said Otho S$. Houston 
into possession of said premises, receiving from him 
as consideration therefor the promissory note and deed 
of trust mentioned and described in paragraph II of 
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the findings, together with the assignment in writing of 
the said Otho S. Houston thereof. 
Vaile 

That while the plaintiff made a partial and rather 
cursory attempt to examine the Texas land, purporting 
to secure said promissory note, (being the land men- 
tioned in said trust deed) he did no more than to make 
an unsuccessful attempt because of the said repre- 
sentations, false in character, made by defendant’s 
testator. 

VIII. 

That neither the principal of said promissory note, 
mentioned and described in paragraph IT of these find- 
ings, nor any part thereof has been paid, and though 
often demanded of said J. A. Stroud, neither the ac- 
crued interest, nor any part thereof has been paid, 
and that the said J. A. Stroud is financially irrespon- 
sible and unable to pay such interest, and has no rea- 
sonable prospects of being able to pay either principal 
or any part thereof or interest when the same shall 
become due, and has no property, real or personal, out 
of which any judgment for principal or interest of 
said note could be satished; and that said note, except 
to the extent of the value of the land conveyed in 
trust as security, as aforesaid, is entirely worthless and 
of no value, and any deficiency judgement that might 
be rendered in any foreclosure proceedings against the 
said J. A. Stroud looking toward the collection of 
principal and interest of said note would be uncol- 
lectible and worthless, 
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xe 

That the reasonable expenses, including court costs, 
miscellaneous expenses, and attorneys fees necessary to 
foreclose said trust deed and to secure title to the land 
described in said trust deed, mentioned in paragraph II 
of these findings, or the value thereof at judicial sale 
is Three Hundred ($300.00) Dollars. 

DS 

That the land mentioned in said trust deed, purport- 
ing to secure payment of said promissory note both 
mentioned in paragraph II of these findings, is not 
easily accessible, either to plaintiff’s home in Texas, or 
to his place of residence in California, being about 600 
miles distant by rail and automobile from plaintift’s 
home in Texas, and an inspection of said land or an 
investigation of its value would have required consid- 
erable time and involved great expense; and after the 
assignment of said promissory note and deed of trust, 
as set forth in paragraph VI hereof, until the 25th 
day of March, 1919, plaintiff did not have occasion 
to visit the locality in which said land is situated and 
had no opportunity to inspect the same, and from the 
time of said assignment until the 25th day of February, 
1919, plaintiff had no notice or knowledge of any fact 
or thing which did or should have led him to believe 
that the statements and representations of the said 
Otho S. Houston, deceased, set forth in paragraph II 
of these findings were not true, and during all said 
time plaintiff continued to rely upon said statements 
and representations believing them to be true; that 
after said iSth day of November, 1915, the said 
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Houston and the said Stroud, continued, at the times 
and in the manner more specifically set forth, in para- 
graph XII of the complaint herein, with intent to 
further mislead, deceive, and defraud this plaintiff, and 
to prevent plaintiff from discovering the falsity of the 
representations in paragraph III of these findings set 
forth and the fraud which as aforesaid, had been prac- 
ticed by said Houston upon said plaintiff, with full 
knowledge of their falsity, to deceitfully make other 
untrue, false, and fraudulent representations and to do 
and perform other fraudulent acts calculated and tend- 
ing to and which did in fact deceive plaintiff and pre- 
vent him from discovering the fraud which had as 
aforesaid been practiced by said Houston upon him. 
pal. 

That on the 25th day of February, 1919, plaintiff 
was informed by persons whom he believed to be re- 
sponsible and well informed that said land was grossly 
inadequate as a security for the payment of said 
promissory note, and, acting upon said information, on, 
to-wit, the 25th day of March, 1919, he personally vis- 
ited said land and investigated its value and at that 
time first discovered that the statements and repre- 
sentations of the said Otho S. Houston, deceased, set 
forth in paragraph III of these findings were not true, 
but were false, fraudulent, and deceitful, as hereinbe- 
fore found. 

That until the said discovery in March, 1919, of the 
great variance between the value of the said Texas 
land and the value as represented by said Otho 5S. 
Houston, as aforesaid, plaintiff had no reason to 
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suspect that the first cash payment represented by 

Houston to have been made on said land by said 

Stroud was not made as represented by said Houston. 
mm ii 

That all the allegations of the complaint are true, 
and all of the allegations of the answer in denial 
ithereoiare not true, 

2 IOUE 

That the land mentioned in said trust deed purport- 
ing to secure payment of said promissory note men- 
tioned in paragraph II of these findings is situated in 
a part of the country which has habitually very little 
rain and the freshets and floods referred to in para- 
graph IV of these findings are unusual and rare and 
for all practical purposes the water from the Pecos 
River, except on such rare and unusual occasions, can- 
not be used for irrigation or agricultural purposes. 

XIV. 

That the difference in value between the lands and 
tenements described in paragraph I of these findings 
and the promissory note and its security mentioned 
and described in paragraph II of these findings is 
Seven Thousand ($7,000.00) Dollars. 

XV. 

That it has not been proven as alleged in the third 
subdivision of paragraph V of defendant’s answer 
herein that no claim was presented to said executrix 
@n tiled wath the Clerk oiwhe Supenor Court of Los 
Angeles County, State of California, within the time 
alleged in said answer to be allowed by law for the 
presentation of claims in the matter of said estate for 
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the payment of the money alleged in said complaint to 
be due from said defendant as executrix of the estate 
of Otho S. Houston, deceased to said plaintiff. 

XVI. 

That it has not been proven as alleged in the fourth 
subdivision of paragraph V of defendant’s answer 
herein that no claim was presented to said executrix 
or filed with the Clerk of the Superior Court of Los 
Angeles County, State of California, within the time 
alleged in said answer to be allowed by law for the 
presentation of claims in the matter of said estate to 
recover damages for the deceit and fraud averred in 
said complaint. 


CONELESIONS OF Law: 


i 
That defendants testator was guilty of fraud in the 
transaction complained of in the complaint filed herein. 
IT. 
That such fraud and the circumstances incident to 
it (resulting in the injury to plaintiff complained of) 
constitutes proper grounds for this action at law for 


deceit. 
Ill. 


That this action survives against defendant as ex- 
ecutrix of the estate of said Otho S. Houston, deceased. 
ie 

That the cause of action set forth in the complaint 
is not barred by the provisions of any statute of lim- 
itations of the State of California; and particularly is 
not barred by the provisions of Section 338 of the Code 
of Civil Procedure of the State of California. 


J. M. Rosborough. 59 
V. 


That by reason of said false, fraudulent, and de- 
ceitful representations of defendant’s testator, the said 
Otho S$. Houston, during his lifetime, plaintiff has suf- 
fered damage and injury to the extent of the differ- 
ence in value between the lands and tenements de- 
scribed 1n paragraph I of these findings and the prom- 
issory note and its security mentioned and described in 
said paragraph II of these findings, (which difference 
in value I have found to be the sum of seven thousand 
dollars ($7,000.00) together with the sum of Three 
Hundred ($300.00) Dollars, reasonable court costs, ex- 
penses, and attorneys fees necessary to foreclose said 
trust deed, and secure title to the land described in said 
trust deed or the value thereof at judicial sale to third 
person; and has been damaged in the further sum of 
Two Thousand Seven Hundred and Sixty ($2,760.00) 
Dollars rental value of the premises described in para- 
graph I of these findings from said 15th day of No- 
vember, 1915, to the date of filing this complaint; all 
and each of which separate amounts aggregate the 
sum of Ten Thousand and Sixty ($10,060.00) Dollars. 


wig 
That neither said sum of Ten Thousand and Sixty 
($10,060.00) Dollars nor any part thereof has been 
paid. 
VII. 
That judgment in the sum of Ten Thousand and 


Sixty ($10,060.00) Dollars should be rendered in favor 
of plaintiff and against defendant as executrix of the 
estate of the said Otho §S. Houston, deceased, to be 
paid in due course of administration. 
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WAT, 

That judgment for plaintiffs costs to be taxed should 
be rendered against said Elizabeth Houston, individu- 
ally, and not as said executrix and that execution 
should issue therefor. 

DATED this 17th day of October, 1922. 

Benjamin F. Bledsoe 
U. S$. District Judge. 

[Endorsed]: No. 757 AT LAW IN THE DIS- 
PRICY COURT OF TEE UNITED Siw hse 
and for the Southern District of California SOUTH- 
ERN DIVISION J. M. ROSBOROUGH Complain- 
ant vs. ELIZABETH HOUSTON Defendant FIND- 
INGS OF FACT AND» CONCLUSIONS OF IbAW 
and NOTICE OF THE, PRESENTATION THERE- 
OF. Filed Oct 17 1922 Chas. N. Williams, Clerk 
Edmund L. Smith, Deputy R. M. FULTON and 
WESTALL and WALLACE arrorNEys AT LAW 
SUITE 516 Trust & Savinces Bipc. Los ANGELES 
Phone 65683 Attorneys for Plaintiff 


IN THE DISSRMiCh COURT OF THE UN» 
Sees SOUP GUEIRIN MBILS IIR CCAR Ole) 
CALIFORNIA SOUTHERN 
DIVISION 


J. M. ROSBOROUGH, 
Platten, 


) 
) 

VS. ) 
ELIZABETH HOUSTON, as sole ) 
beneficiary under the will of Otho ) AT LAW No. 757 
S. Houston, deceased, and as E;x- ) 
ecutrix of the Estate of said Otho ) 
S. Houston, deceased, ) 

Defendant. 
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JUDGMENT 


(incecancescame ton teetlarly for tiial betore the 
court without a jury (a jury having been waived by 
tive parties hereto) on the 19th day of September, 1921, 
and Messrs. Joseph F. Westall and R. M. Fulton, ap- 
pearing for plaintiff and Lucius K. Chase, appearing 
for defendant, and after hearing the evidence adduced 
on behalf of both parties plaintiff and defendant, the 
evidence being closed, and arguments of counsel heard, 
the cause was submitted to the Court for consideration 
and decision; and after due deliberation thereon the 
court delivered its findings and decision in writing, 
which have been filed, and ordered that judgment be 
entered in accordance therewith; 

Whereupon, by reason of the law and findings afore- 
said, it is ordered and adjudged that plaintiff do have 
and recover of and from the defendant the sum of Ten 
Thousand and Sixty ($10,060.00) ; that said claim set 
forth in the complaint be and the same is hereby al- 
lowed as a claim against said estate, and that the same 
be paid in due course of administration by said de- 
fendant ; 

It is further ordered and adjudged that plaintiff have 
and recover of and from the defendant individually 
and not as executrix of said estate, the costs of this 
plaintiff in this behalf laid out and expended to be 
taxed by the Clerk of this Court at the sum of $57.48 
and that execution against said Elizabeth Houston 
issue therefor. 
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Judgment Rendered this 17 day of October, 1922. 
Benjamin F. Bledsoe 
United States District Judge. 
[Endorsed]: No. 757 AT LAW 1n tHE District 
Court oF THE UNITED STATEs In and for the South- 
ern District of California SouTHERN Division J. M. 
ROSBOROUGH Complainant vs. ELIZABETH 
HOUSTON, etc Defendant JUDGMENT FILED 
Oct h7 1922 Chas, N. Vwilliams, Clerk by dinand 
L. Smith R. M. FULTON WESTALL AND WAL- 
LACE, ATTORNEYS AT LAW SvuITE 516 Trust & Sav- 
INGS Bipc. Los ANGELEs Phone 65683 Attorneys for 
Plame Site th 37127 3 


IND Tee DIstRicr COent CF ha inte ns 
SPATES IN ANID FOR THE S@UTHERN 
DIStEICT Or CMe ORaNITA, 
SOUTHERN Diy ISi@IN. 


J. M. ROSBOROUGH, 
Plaintiff, 
= VS = 

MRIZABETH HOUSTON, as sole 
beneficiary under the will of Otho 
S. Houston, deceased, and as Ex- 
ecutrix of the Estate of the said 
Otho S. Houston, deceased, 

Detendant. 


NO. 757 Civil. 


OTR TF II 


I, Chas N. Williams, Clerk of the District Court of 
the United States for the Southern District of Cali- 
fornia, do hereby certify the foregoing to be a full, 
true and correct copy of an original JUDGMENT en- 
tered in the above-entitled action, and recorded in 


J. M. Rosborough. 63 


JUDGMENT BOOK NO. 3 for the Southern Division 
at Page 124 thereof; and I do further certify that the 
papers hereto, constitute the JUDGMENT ROLL in 
said action. 
Attest my hand and the seal of said District Court, 
Us *27hieday “Or Octoper PAN Di 1922" 
Chas. N. Williams, Clerk, 
By Edmund L. Smith 
[Seal] Deputy Clerk. 
[Endorsed]: No. 757 Civil. In the District Court 
OF THE UNITED STATES for the Southern Dis- 
trict of California Southern Division. J. M. Rosbor- 
ough, vs. Elizabeth Houston, ete. JUDGMENT 
OE etted Oct. 27-, [922° “CriNs, N= Ait - 
LIAMS, Clerk By Edmund L. Smith Deputy Clerk 
Recorded Judgment Book No. 3 Page 123 


iN tire DISTRICT COURT OF TibeU Nihal 
SiS SoU TERN Di sie CioOl 
CALIFORNIA SOUTHERN 
DIVISION 


Xl ROSE OROUGE, 
Plaintiff 


) 
) 
) 
) 
- VS - ) 
AP LAW Nan 57 
PZ ape HOUSTON, AS ) ASSIGNMENT 
SOLE Beneficiary under the Will ) OF ERRORS. 
of Otho S. Houston, deceased, and ) 
as Executrix of the Estate of Otho ) 
S. Houston, deceased. ) 
) 
) 


Defendant. 
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Now comes the above entitled defendant, Elizabeth 
Houston, as sole beneficiary under the will of Otho S. 
Houston, deceased, and as Executrix of the Estate of 
said Otho S. Houston, deceased, and files the following 
assignment of errors upon which she will rely upon her 
prosecution of her appeal in the above entitled cause 
through writ of error, from the judgment made by 
this Honorable Court on the 17th day of October, 1922. 

lis 

That the said United States District Court for the 
Southern District of California, Southern Division, 
erred in overruling the demurrer interposed by the 
defendant and appellant to the original complaint filed 
in the cause. 

ik. 

Said Court also erred in rendering judgment against 
Elizabeth Houston, as Executrix of the Estate of Otho 
S. Houston, deceased, for the reason that the special 
findings made and filed herein by the Court do not 
support such judgment. 

IIT. 

Said Court also erred in rendering judgment against 
Elizabeth Houston, as an individual, for the reason 
that the special findings made and filed herein by the 
Court do not support such judgment. 

IV. 

Said Court erred in rending judgment against 
Elizabeth Houston, as executrix of the Estate of Otho 
S. Houston, deceased, and also erred in rendering 
judgment against Elizabeth Houston, individually, for 
that the special findings of fact made by said Court 
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do not support said judgment or any portion thereof, 
for that the special findings of fact filed herein affirma- 
tively show that the cause of action in favor of plain- 
tiff lapsed with, and did not survive the death of Otho 
S. Houston. 
Wis 
Said Court erred in rendering judgment against 
Elizabeth Houston, as executrix of the Estate of Otho 
S. Houston, deceased, and also erred in rendering judg- 
ment against Elizabeth Houston, individually, for that 
the special findings of fact made by said Court do not 
support said judgment or any portion thereof, for 
that no affirmative finding was made that a claim had 
been filed against the estate of Otho $. Houston, de- 
ceased, prior to the institution of this action. 
Vl 
Said Court erred in rendering judgment against 
Elizabeth Houston, as Executrix of the Estate of Otho 
S. Houston, deceased, and also erred in rendering judg- 
ment against Elizabeth Houston, individually, for that 
the special findings of fact made by said Court do not 
support said judgment or any portion thereof, for that 
the special findings of fact made and filed herein by 
said Court show that plaintiff Rosborough made an 
independent investigation of the lands before the trade 
was consummated, and hence cannot be said to have 
relied on the fraud charged. 
a8 
Said Court erred in rendering judgment against 
Elizabeth Houston, as executrix of the Estate of Otho 
S. Houston, deceased, in that it affirmatively appears 
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from the said findings that to the extent of Twenty- 
seven Hundred Dollars ($2700.00) thereof the judg- 
ment is excessive in that in an action at law to recover 
damages for fraudulent misrepresentations inducing the 
trade of real estate, said judgment to the extent of 
Twenty-seven Hundred Dollars ($2700.00) consisted 
of the rental value of plaintiff’s demised premises from 
November 15, 1915, the date of the transfer of plain- 
tiff’'s property to Otho $. Houston, to the date suit 
was filed herein by said plaintiff. 
VII. 

The Court erred in rendering that portion of the 
judgment rendered against Elizabeth Houston as an 
individual for the reason that neither the facts alleged 
in said complaint filed herein, nor the findings of fact 
filed herein, show or state a cause of action in favor 
of plaintiff against said Elizabeth Houston as an indi- 
vidual. 

D€ 

The Court erred in rendering that portion of the 
judgment rendered against Elizabeth Houston, as Ex- 
ecutrix of the Estate of Otho S. Houston, deceased, 
for the reason that neither the facts alleged in said 
complaint filed herein, nor the findings of fact filed 
herein, show or state a cause of action in favor of 
plaintiff against said Elizabeth Houston, as Executrix 
of the Estate of Otho S. Houston, deceased. 

WHEREFORE, Appellant prays that said judgment 
be reversed and that said District Court of the United 
states, for the Southern District of California, 
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Southern Division, be ordered to enter a judgment re- 
versing the decision of the lower Court in said cause. 


Lucius K. Chase 
Attorney for Defendant and Appellant. 


fudersed|: OnemaleAT LAW@No. 757 epee. 
IN THE DISTRICT COURT of the United States 
Southern District OF CALIFORNIA Southern 
Division. J. M. ROSBOROUGH Plaintiff vs. ELIZA- 
BETH HOUSTON, as sole beneficiary under the 
Wall of Otho S. Houston, deceased, aid) as ee 
ecutrix of the Estate of Otho S. Houston, Dec’d. 
Defendant ASSIGNMENT OF ERRORS Filed Apr 
10 1923 Chas N Williams, Clerk By R S. Zimmer- 
mane Degumy ClegkeeiLUCIUS K. GEASS itoniey 
for Defendant 442-444 Title Insurance Building LOS 
Pe ONGIBILIES) (CZIEIUMOI Ne. 


NS tee UNI STATES Wisd kikei Seow ka 
IN CAND FOR TEE SOUTHRSN DastRierT 
OF CALIFORNIA, SOUREERN 
iy TSO. 


J. M. Roseborough, 
Planar. 
Civile 7.57 


VS. 
Elizabeth Houston, etc., 
Defendant. 


Messrs. Robert M Fulton, and Westall & Wallace of 
Los Angeles, Cal., Attorneys for Plaintiff. 
Livers KK, Chasey Esqunot Los Angeles, Gal:, Attor- 
ney for Defendant. 
MEMORANDUM OPINION. 


Bledsoe, District Judge:—In this case, I have given 
very attentive consideration to the points involved. As 


ee 
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I indicated from the bench at the oral argument, there 
is no doubt in my mind but that the defendant’s tes- 
tator was guilty of the grievous fraud alleged. A 
study of the entire transaction, from its very incep- 
tion to its consummation, indicates a fraudulent intent 
and purpose. The securing of the promissory note and 
trust deed subsequently delivered to the plaintiff, was 
itself a fraud and serves to demonstrate in clearest 
fashion that the entire transaction was actuated by the 
same motives. 

The plaintiff made a partial and rather cursory ex- 
amination of the property involved but I am persuaded 
that he did no more than he actually did because of 
the representations, false in character, made by de- 
fendant’s testator. In that wise, I am confident that 
he relied to his discomfiture upon those representa- 
tions and that he should not now be denied relief be- 
cause of the fact that, acting upon such representa- 
tions, he did not investigate further and ascertain the 
very material fact, not apparent from surface indi- 
cations, that the water apparently available for the irri- 
gation of the soil, was so saline in character that it 
could not be used thereon. 

The plea of the statute of limitations, in my judg- 
ment, is not well taken. The plaintiff did not buy 
the land and had no present interest in the land. In 
consequence, it was not his duty to go upon the land. 
He merely bought a promissory note, the payment of 
which was secured by a mortgage or trust deed upon 
the land and there was no occasion for him to inquire 
into the availability or acceptability of the land until 
the time came for him to foreclose upon his security. 
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At that time, he did make the discovery as to the 
worthlessness of his security and from then on he 
acted with all requisite promptitude. 

The point is urged again that the action may not 
be maintained against the Executrix of Houston. I 
find nothing in the.statutes of California denying the 
right of a plaintiff in such a case to proceed against 
the Executrix. The property actually obtained by the 
fraud of the deceased or its fruits having come into 
the hands of the Executrix now serves to enrich the 
estate in her hands. Right and justice would seem to 
demand that such an unlawful enrichment should not 
be permitted and that the value of the thing wrone- 
fully acquired and wrongfully retained should be re- 
coverable. No statutory inhibition existing, | am per- 
suaded that the rule of the common law 1s to be fol- 
lowed. From a careful reading of the case of Hambly 
v. Trott, 1 Cowp. 371, which is very illuminating in 
its reasoning, I understand the rule to be at common 
law, that the party defrauded may seek relief as for 
the value of the thing obtained even as against the 
executor. Here, as the result of the fraud, the estate 
of the deceased has been enriched and the effort merely 
is to obtain that which has thus been wrongfully 
secured and retained. See also to same effect, 1 C. 
DedJA 

The property of the plaintiff wrongfully obtained by 
defendant’s testator was reasonably worth eight thou- 
sand dollars. The rental value of the same amounted 
to sixty dollars per month. In view of these facts, 
the plaintiff will take judgment as prayed for in the 
sum of $10,060.00. 
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Plaintiff's counsel will prepare and present findings. 

October 2, 1922. 

[Endorsed]:  Nog/57 (Gm. IN THE Diseres 
COURT OF THE SUN EES, SAT ES omer 
Southern District of California J. M. Roseborough vs. 
Elizabeth Houston etc. Memorandum Opinion. FILED 
OCT Z 1922 . CES. NeevaleLiAlisy Clerivesa, 
Edmund L Smith Deputy. 


[IN THE DIST RieT COURT OF THE UNIS 
sivevimlehsy SOMMN SUSI IN MES ID RIC 1 Oe, 
CAMO RINE S@U 1 Eiriken 


DIVISION 
J. M. ROSBOROUGH ) 
Plaintiff ) 
- VS - ) TEEN GY. 757 


PET TI ton or 
BLIZABETEFPROUSTONRaSssele) Wer tor 
beneficiary under the will of Otho ERROR 
S. Houston, deceased, and as Ex- ) 
ecutrix of the Estate of Otho S. 

Houston, deceased, 


Defendant. ) 

And now comes the defendant herein, ELIZABETH 
HOUSTON, as sole beneficiary under the will of Otho 
S. Houston, deceased, and as Executrix of the Estate 
of Otho S. Houston, deceased, and says that on the 
17th day of October, 1922, this court entered judgment 
herein in favor of the plaintiff and against this defend- 
ant, in which judgment and the proceedings had prior 
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thereunto in this cause certain errors were committed, 
to the prejudice of this defendant, all of which will 
more in detail appear from the assignment of errors 
which is filed with this petition. 

WHEREFORE this defendant prays that a writ of 
error may issue in this behalf to the United States Cir- 
cuit Court of Appeals for the Ninth District, for the 
correction of errors so complained of, and that a tran- 
script of the record, proceedings, and papers in this 
cause, duly authenticated, may be sent to the said cir- 


cuit court of appeals. 
Lucius K. Chase 


Attorney for Defendant, Elizabeth Houston, as sole 
beneficiary under the will of Otho S. Houston, de- 
ceased, and as Fixecutrix of the Estate of Otho S. 
Houston, deceased. 

WRIT OF ERROR allowed upon defendant giving 
bond for security for costs in the sum of $250.00 
Bledsoe 
Judge. 
[Midorsed|: AT LAW°No. 757 Depiy......... 

IN .THE United States COURT Southern Dis- 

trict of CALIFORNIA Southern Division J. M. 

ROSBOROUGH plaintiff vs). ELIZABETH HOUS- 

TON, as sole beneficiary under the will of Otho 5S. 

Houston, deceased, and as Executrix of the Estate of 

Otho S. Houston, dec’d Defendant PETITION FOR 

WRIT OF ERROR Filed Apr 10 1923 Citas. Ne 

Williams, Clerk By R S Zimmerman Deputy Clerk 

LUCIUS K. CHASE Attorney for Defendant. 442- 

444 Title Insurance Building LOS ANGELES, CALI- 

FORNIA 


Ve Elizabeth Houston vs. 


INP THE DISTRICT COURT (OF See UNE» 
STATES SOUTHER Nels T RIC OE 
CALIFORNIA SOUTHERN 
DIVISION 


J. M. ROSBOROUGH ) 
Plaintiff) 


- VS - ( 

ENE INO 7577 
ELIZABETH HOUSTON, assole) BOND ON 
beneficiary under the will of Otho WRIT OF 
5S. Houston, deceased, and as Ex- ) ERROR. 
ecutrix of the Estate of Otho S. 

Houston, deceased, 


Defendant. ) 

KNOW ALIOMEN BY THESHEIR RSENS stat 
I, ELIZABETH HOUSTON, as sole beneficiary under 
the will of Otho S. Houston, deceased, and as Execu- 
trix of the Estate of Otho S. Houston, deceased, as 
principal, and Fred H. Richman and Sam Houston as 
sureties, are jointly and severally held and firmly bound 
unto the plaintiff, J. M. Rosborough in the full and 
just sum of Two Hundred Fifty Dollars ($250.00) to 
be paid to the said plaintiff, J. M. ROSBOROUGH, 
his certain attorneys, executors, administrators, or as- 
signs; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors and administrators, 
jointly and severally, by these presents. Sealed with 
our seals and dated this 11th day of April, in the year 
of our Lord one thousand nine hundred and twenty- 


three. 
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WHEREAS, lately at a district court of the United 
States, Southern District of California, Southern Di1- 
vision, 1n a suit depending in said court, between J. 
M. Rosborough, plaintiff, and Elizabeth Houston, as 
sole beneficiary under the will of Otho S$. Houston, de- 
ceased, and as Executrix of the Estate of Otho 5S. 
Houston, deceased, defendant, a judgment was ren- 
dered against the said Elizabeth Houston, as sole bene- 
ficiary under the will of Otho S. Houston, deceased, 
and as Executrix of the Estate of Otho S. Houston, 
deceased, and the said Elizabeth Houston, as sole bene- 
ficiary under the will of Otho S. Houston, deceased, and 
as Executrix of the Estate of Otho S. Houston, de- 
ceased, having obtained a writ of error and filed a 
copy thereof in the clerk's office of the said court to 
reverse the judgment in the aforesaid suit, and a cita- 
tion directed to the said J. M. Rosborough citing and 
admonishing him to be and appear at a session of the 
United States Circuit Court of Appeals for the Ninth 
Circuit, to be holden at the city of San Francisco, Cali- 
fornia, in said circuit, on the 9th day of May next. 

Now, the condition of the above obligation is such, 
that if the said Elizabeth Houston, as sole beneficiary 
under the will of Otho $. Houston, deceased, and as 
Executrix of the Estate of Otho S. Houston, deceased, 
shall prosecute said writ of error to effect and answer 
all costs if she fails to make the said plea good, then 
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the above obligation to be void, else to remain in full 
force and virtue. 
Elizabeth Houston Smith 
formally—Elizabeth Houston 
As sole beneficiary under the will of Otho S. Houston, 
deceased, and as Executrix of the Estate of Otho 
S. Houston, deceased. 
Fred H Richman 
Sam Houston 
Sealed and delivered in presence of 
Lucius K. Chase 
M. M. Thompson 
as to Sam Houston 


STATE OF CALIFORNIA __ ) 


) ss. 
COUNTY OF LOS ANGELES ) 


Fred EitRichmeamdnd.....5....:4 eee iF being duly 
sworn, each for himself, says: That he is one of the 
sureties named in the above bond; that he is a resident 
and freeholder within said district, and is worth the 
said sum of Two Hundred Fifty Dollars ($250.00) 
over and above all his debts and liabilities, exclusive of 
property exempt from execution. 

Fred H Richman 
subscribed and sworn to before me this 11 day of 
April, 1923. 

'[Seall J. E. Johnson 
Notary Public in and for the County of Los Angeles, 

state of Caligriia. 


J. M. Rosborough. Jas) 
STATE*OF CALIFORNIA ( 
) ss. 
COUNTY OF LOS ANGELES ) 


Sam Houston, being duly sworn, says: That he is 
one of the sureties named in the above bond; that he is 
a resident and free-holder within said district, and 1s 
worth the said sum of Two Hundred Fifty Dollars 
($250.00) over and above all his debts and liabilities, 
exclusive of property exempt from execution. 

Sam Houston 

Subscribed and sworn to before me this 14th day of 
Pupil hOZ3. 

Seal Anna $ Lewis 
Notary Public in and for the County of Los Angeles, 

Stateof California. 
Examined and recommended for approval, as pro- 


vided in Rule 29. 
Lucius K. Chase 
Attorney 


I hereby approve the foregoing bond. 


Bledsoe 
United States Judge for the Southern District of ‘Calt- 


fornia, Southern Division. 

4/14/23 

Weclonsed |: AP LAW No. 757 Depi........... 
IN THE DISTRICT COURT of the United States 
Southern District OF CALIFORNIA Southern Di- 
vision J. M. ROSBOROUGH Plaintiff vs. ELIZA- 
BETH HOUSTON, as sole beneficiary under the Will 
of Otho S. Houston, deceased, and as Executrix of 
the Estate of Otho S. Houston, Deceased Defendant 
BOND ON WRIT OF ERROR Filed Apr 16 1923 
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Chas. N. Williams, Clerk By W. J. Tufts, Deputy 
Clerk LUCIUS K. CHASE Attorney for Defendant. 
442-444 Title Insurance Building LOS ANGELES, 
CALIFORNIA 


UNITED STAGES SO) AMERICA’S DIStimiey 
COUR] 7@2air WNIRED Siakss 
SOUR HEIN Dist aie cei 
CALIFORNIA 


J. M. ROSBOROUGH, 


-VS- 
ELIZABETH HOUSTON, as 
sole beneficiary under the will of ) 
Otho S. Houston, deceased, and )No. 757- At Law 
as Executrix of the Estate of ) 
Otho S. Houston, deceased, ) 

Defendant. ) PRAECIPE 
TO. Cepek iOn SAID COURA- 
Sree 
Please issue for printing: 

Judgment Roll, Assignment of Errors, Petition for 
Writ of Error and Order Allowing Same, Affidavit 
of Service of Writ of Error, Bond on Writ of Error, 


Wort ot Error, and Citron. 


) 

Plaintiff ) CLERK’s OFFICE 
) 
) 


Lucius K. “Ghase 
Attorney for defendant. 


[Endorsed]: No. 757 At Law United States 
District Court SOUTHERN DISTRICT OF CALTI- 
FORNIA J. M. ROSBOROUGH Plaintiff vs 
ELIZABETH HOUSTON, etc. Defendant. PRAE- 
CIPE ror ‘Transcript on Writ of Error FILED 
APR 20, 1923 “CHIASSON. FV INEWIAWS, “Clesk. by 
R S Zimmerman Deputy Clerk. 
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Nereis DiS timc? COURT OF THE, UNITED 
SiS SOU lTaRN BISTRICT “OF 
CALIFORNIA, SOUTHERN 
(AESION . 

J. M. Rosborough, ) 
Piatt, 
-VS- ) 
PeiAt i irii@WolhONeacsole ) ClERIGs 

beneficiary under the will of Otho )CERTIFICATE. 
S. Houston, deceased, and as Ex- ) 
ecutrix of the Estate of the said ) 
Otho S. Houston, deceased, ) 
Defendant. ) 

l CHS. ND WiLLIAMS, Clerks of tthe Uiited 
States District Court for the Southern District of 
California, do hereby certify the foregoing volume 
containing 76 pages, numbered from 1 to 76 inclu- 
sive, to be the Transcript of Record on Writ of Error 
in the above entitled cause, as printed by plaintiff in 
error and presented to me for comparison and certifi- 
cation, and that the same has been compared and cor- 
rected by me and contains a full, true and correct 
copy of the citation, writ of error, affidavit of service 
of writ of error, complaint, summons, demurrer, order 
overruling demurrer, answer, demurrer to answer, 
order overruling demurrer, minute orders, notice of 
presentation of findings, findings of fact and conclu- 
sions of law, judgment, clerk’s certificate to judgment 
roll, assignment of errors, opinion, petition for writ 
of error and order allowing same, bond and praecipe. 
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IDO FURTHER CERTIFY stat silieeicesme: the 
Clerk for comparing, correcting and certifying the 
foregoing Record on Writ of Error amount to 
and that said amount has been paid me by the plaintiff 
ir error herein. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the Seal of the Dis- 
trict Court of the United States of America, 
in and for the Southern District of Cali- 
fornia, Southern Division, this day 
of May, in the year of our Lord One Thou- 
sand Nine Hundred and Twenty-three, and 
of our Independence the One Hundred and 
Forty-seventh, 

CHAS. IN. WELLS: 
Clerk of the District Court of the 
United States of America, in and 
for the Southern District of Cali- 
fornia. 
By 
Deputy. 


